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I. General remarks. The New Criminal Code provides, in the matter of crimes against 

the application of justice, certain significant amendments, justified and requested by the 
new realities of a democratic society within which the justice has been greatly elevated at 
the highest rank [art. 1 paragraph (3) of the Constitution], these accusations having as 
purpose to provide legality, independence, impartiality and determination in the application 
of the judicial process, by punishing the offences meant to seriously affect, ignore or 
undermine the authority of justice.  

Based on these grounds, the editors of the new criminal law identified certain offences 
emphasized in the judicial practice as well, for the purpose of incriminating them and which 
may seriously affect the activity of the application of justice, such as: the obstruction of 
justice, the influencing of the statements, certain pressures on justice, the compromise of the 
interests of justice, the defiance of the court of law, the disloyal assistance and 
representation or the non-enforcement of criminal penalties.  

Although it was originally1 intended to introduce the crime of money laundering within 
this category of crimes, in an improved text form as compared to the applicable text (art. 23 
of the Law no. 656/2002 on preventing and sanctioning money laundering, as well as for 
the imposition of certain measures of preventing and fighting against financing of 
terrorism2), in a questionable manner, this idea has been reconsidered, as the crime of 
money laundering was not provided in the new Criminal Code. Due to the importance of 
the social value defended by this accusation and to its stability, the money laundering was 
codified in many European states (for example, art. 648 bis of the Italian Criminal Code, § 
261 of the German Criminal Code, art. 324-1 of the French Criminal Code, art. 301 of the 
Spanish Criminal Code and Chapter 32-Section 6 of the Finnish Criminal Code). 

In terms of systematization, the crimes against the application of justice are provided in 
Title IV of the Special Part, following the title committed to the crimes against authority, as 

                                                 
1 See, to this end: the Government Decision no. 1183/2008 for the approval of the prior 

sentences of the Criminal Code draft, published in the Official Journal of Romania”, part I, no. 686 
of 8 October 2008; art. 260 of the Criminal Code Draft (hereinafter referred to as the Draft) available 
at 
http://www.just.ro/MeniuStanga/Normativepapers/Proiectedeactenormativeaflate%C3%AEndezbater
e/tabid/93/Default.aspx, posted on the website of the Ministry of Justice on 24 January 2008 (last 
accessed on 10 March 2012). 

2 Published in the “Official Journal of Romania”, part I, no. 904 of 12 December 2002, as 
subsequently amended and supplemented. 
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opposed to the previous regulation, in which this category of accusations was provided in 
Chapter II of Title IV entitled “Crimes prejudicing certain public interest activities or other 
activities regulated by law”.  

In the new regulation, the crimes against the application of justice are provided in a 
distinct title in order to give the importance due to this authority representing one of those 3 
powers of the state, not only a public interest activity. 

In terms of terminology, the terms of “Crimes preventing the application of justice” 
was replaced by that of “Crimes against the application of justice” since, as it has been 
rightly pointed out in the specialty literature1, the application of justice is not always 
actually prevented by these crimes, as certain of them do not have this ability (for instance, 
the deceit of the judicial bodies in the standard version), however they may generate a state 
of danger for the administration of justice.  

The number of the accusations regarding the crimes against the application of justice 
increased from 16 texts (art. 259-272 of the Criminal Code of 1968) to 23 texts (art. 266-
288 of the new Criminal Code). This increase is primarily due to the introduction of certain 
new accusations (for instance, the obstruction of justice, the revenge for the assistance 
provided to justice, pressures on justice, compromise of the interests of justice, breach of 
the hearing solemnity, disloyal assistance and representation) as compared to the applicable 
regulation, and secondly to the taking over with certain amendments, of certain accusations 
from the special laws (non-observance of the court orders). Likewise, the crime of abetting 
which was classified as a crime against patrimony in the Criminal Code of 1968, has also 
been introduced in this title. 

Another characterization of these crimes (those preserved from the previous criminal 
law) is represented by the decrease of the special limits for punishment as compared to 
those provided in the Criminal Code of 1968. 

In several situations, as a result of the amendment of the content of certain terms or 
phrases used by the lawmaker to draft these accusations (for instance, the terms of civil 
servant, family member etc.), an implicit amendment was made on the legal content of 
these offences, whose scope has been extended (for instance, the omission to notify) or has 
been confined (for instance, the non-denunciation, favouring an offender or abetting when 
the crimes are committed by a family member), if appropriate. 

Several accusations were significantly amended, and thus they reflected the 
suggestions formulated by the specialty doctrine or those resulting from the judicial practice 
or representing the new criminal law editors’ own contributions, as resulting from the 
explanatory memorandum of the new Criminal Code, aspects which we will examine as 
follows. 
                                                 

1 See Avram Filipaş, Crimes against the application of justice (Infracţiuni contra înfăptuirii 
justiţiei), Academiei Publishing House, Bucharest, 1985, p. 12. Similarly, see: Constantin Duvac, 
General and common aspects (Aspecte generale şi commune) (Crimes preventing the application of 
justice), in „Criminal law. Special part”, vol. I, 2nd revised and enlarged edition, by Gheorghe 
Diaconescu, Constantin Duvac, Publishing House of România de Mâine Foundation, Bucharest, 
2006, p. 406; Vasile Dobrinoiu, Non denunciation (Nedenunţarea (comment), in the “New Criminal 
Code commented. Special part”(„Noul Cod penal comentat. Partea specială”), vol. II, by Vasile 
Dobrinoiu, Ilie Pascu, Mihai Adrian Hotca, Ioan Chiş, Mirela Gorunescu, Costică Păun, Maxim 
Dobrinoiu, Norel Neagu, Mircea Constantin Sinescu, Universul Juridic Publishing House, Bucharest, 
2012, p. 393. 
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1. The non-denunciation (art. 266) is subject to a new regulation in relation to its 
applicable content as a result of the obvious amendments of the reasons considered by the 
lawmaker upon criminalize of this offence. Upon the publication of the applicable Criminal 
Code, the crime of non-denunciation intended to persuade any individual to notify the 
authorities about certain crimes deemed to be very serious for the society at that time, such 
as certain crimes against the public property such as the embezzlement, the theft, the 
burglary, the piracy, the deception or destruction [art. 223 - art. 226, art. 229, and art. 231 
paragraphs (2)-(4)], which might result in the death penalty in case they generated very 
serious consequences. After the year 1989, even if the grounds justifying the criminal 
penalty in case of the non-denunciation of certain crimes committed against the equity 
disappeared, the Parliament, which according to Law no. 140/19961 wholly repealed the 
crimes against the public property, understood to further punish the non-denunciation of 
certain crimes against the public or private equity, such as the burglary, the piracy, the 
embezzlement, the destruction or the aggravated destruction.  

According to the editors of the new criminal law, the criminal penalty of any individual 
for the non-denunciation of certain crimes committed against the equity is no more needed 
at present, especially in the case the crime was already committed, as the applicable text 
provides. Most of the reference criminal laws of the European States incriminate the non-
denunciation of a crime, but only when the individual who, being aware of the preparation 
of committing it does not notify the authorities in order to prevent the crime from being 
committed. At the same time, the obligation of denunciation remains applicable only in 
relation to certain very serious crimes as the execution of a punishment may be justified 
only under such conditions. 

Therefore, it was set forth only the provision related to the penalty of the individual 
who, taking note of the committing of any offence provided by the criminal law against life 
[for instance, the offences incriminated in art. 188-192 of the Criminal Code or in art. 110 
of the Government Ordinance no. 29/1007 regarding the Civil Aviation Code, as 
republished2] or whose consequence was a person’s death (for instance, the crimes set forth 
in art. 195, 205, 218, 254, 255 etc.), after having committed it, does not immediately inform 
the authorities, and the punishment established by law shall be the imprisonment from 6 
months to 2 years or a fine.  

The obligation of denunciation exists both for intentional offences against life and for 
praeterintentional offences whose consequence was a person’s death and not only for the 
first, as the previous Criminal Code provided.  

For the existence of this crime, the offence subject to the denunciation is likely to be 
provided in the Criminal Code or in the special laws containing criminal provisions. 

At the same time, the text establishes the obligation of denunciation when the 
mentioned offences take the autonomous form of certain offences provided by the criminal 
law (for instance murder or qualified murder), but also when they are included as a 
constituent element in the content of a complex crime (for instance, art. 401 – the attack 
endangering the national security, whose content includes an offence of murder). 

The non-denunciation of the crimes provided in art. 394-397, art. 399-403 and in art. 
406-409 shall not fall under art. 266, and in these situations, as an effect of the principle of 

                                                 
1 Published in the „Official Journal of Romania”, part I, no. 289 of 14 November 1996. 
2 Republished in the “Official Journal of Romania”, part I, no. 45 of 26 January 2001. 
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specialty, the incrimination rule provided in art. 410 (non-denunciation of certain crimes 
against national security) shall be enforced. We notice a certain mismatch upon drafting the 
two assumptions of incriminating the non-denunciation of certain offences. In case of the 
general rule set forth in art. 266, the inaction relates to an offence provided by the criminal 
law, while the special rule (provided in art. 410) uses the term of crime. 

Likewise, the text brings certain terminology amendments by establishing an 
obligation of denunciation of an “offence provided by the criminal law”, but not of a 
“crime”, and the argument of the authors of the text is that as regards the existence of the 
crime of non-denunciation, the only important thing is to keep secret from the authorities 
the committing of a dangerous offence forbidden by the criminal law against a person, and 
that is not relevant that the already committed enforcement proceedings are at the 
preparatory stage or at the stage of an attempt not being punished by law or that no one 
could be made criminally liable for the existence of certain causes of non-imputability (for 
instance, minority or irresponsibility). The side name of the crime was also changed from 
“Non denunciation of certain crimes” into “Non denunciation” for these reasons. 

As regards the form of guilt, as a result of the amendment of the general rule for the 
establishment of the form of guilt in relation to the type of conduct (action or inaction) 
provided in art. 16 paragraph (6), according to which the offence committed by guilt shall 
be deemed as a crime only in the cases provided by law, the lawmaker of 2009 considered 
to sentence this offence if only it was intentionally committed1, even if the editors2 of the 
Code had kept the solution provided by the previous Criminal Code, namely that it was 
sentenced also when committed by guilt, but changing this into an attenuated variant. The 
intention implicitly results from the requirement that the person should take note of 
committing of an offence among those set forth in the text. 

The applicable cause of unpunishment in case of the spouse or a close relative 
committing the offence provided in the previous regulation has been kept, however certain 
amendments have been brought to it. Thus, the non-denunciation shall not be punished if it 
is committed by a family member3, according to art. 177, as the new Criminal Code does 
not operate anymore with the phrase “close relatives”, and the persons who were included 
in this category are now included in the category of the family members. On the other hand, 

                                                 
1 Otherwise, see Alexandru Boroi, Criminal Law. Special part (Drept penal. Partea special), C. 

H. Beck Publishing House, Bucharest, 2011, p. 288-289. The author considers that the form of guilt 
in case of this omissive offence may be both the intention and the guilt. 

2 Initially, they had mentioned the crimes of murder, illegally deprivation of liberty, rape or 
sexual aggression among the offences for which there was the obligation of denunciation, even when 
the perpetrator took note of the preparation of such an offence, and the basic variant of art. 266 had 
been introduced as an aggravated variant – See, to this end, art. 255 of the Draft. The lawmaker of 
2009 corrected this excessive incrimination, as the text is applicable only in case the perpetrator finds 
out about the committing of any of the offences referred to in the text, but not when he finds out 
about the preparation of committing the respective offence. 

3 For more details, see Constantin Duvac, Family Member (Membru de familie) (The meaning 
of certain words or phrases), in “Preliminary explanations of the new Criminal Code”(„Explicaţii 
preliminare ale noului Cod penal”), vol. II, by George Antoniu (coordinator and co-author), Bogdan-
Nicolae Bulai, Constantin Bulai, Ştefan Daneş, Constantin Duvac, Mioara-Ketty Guiu, Constantin 
Mitrache, Cristian Mitrache, Ioan Molnar, Ion Ristea, Constantin Sima, Vasile Teodorescu, Ioana 
Vasiu, Adina Vlăsceanu, Universul Juridic Publishing House, Bucharest, 2011, p. 538-542. 
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the extension of the cause of unpunishment from the spouse or close relatives to that of the 
family members is explained by its very argument which determined the introduction of 
this category of persons in the criminal law, respectively the lawmaker’s recognition of the 
existence of certain special relationships (emotional, trust, support etc.), between certain 
categories of persons living together (cohabitees, parent or stepchild etc.), which are as 
important as the relationships determined by parentage or marriage. From this perspective, 
since the arguments justifying the spouse’s unpunishment are equally valid as regards the 
cohabitee which whom the perpetrator lives, the committee considered that the extension of 
the effects of the cause of unpunishment is logical1.  

As opposed to the previous regulation, in compliance with the criminal procedural 
provisions, adopted under Law no. 135/2010 on the Code of Criminal Procedure2, the cause 
of unpunishment is related to the criminal action, and not to the criminal prosecution, and 
the assistance provided by the perpetrator to the criminal judicial bodies refers to a much 
broader concept than that used by the lawmaker of 1968, respectively to the criminal 
accountability of the responsible persons, and not to their detention. 

As such, according to the provisions of the new text, the person who, before the 
initiation of any criminal proceedings against a person for having committed the offence not 
being denounced, notifies the relevant authorities in this respect or who, even after the 
initiation of the criminal proceedings, smoothed the criminal accountability of the offence’s 
author or of the participants, is not punished. 

The manner in which the content of the non-denunciation and of the special causes of 
unpunishment was drafted, has received a positive appreciation in the specialty literature3. 

The text was drawn upon the provisions of § 138 of the German Criminal Code 
(punishing the non-denunciation of certain crimes such as the preparation of a war of 
aggression, the high treason, the money counterfeiting, the aggravated human trafficking, 
the murder, the genocide etc.), art. 450 paragraph (2) of the Spanish Criminal Code (which 
punishes the non-denunciation of certain crimes against life, integrity or health, freedom or 
sexual freedom), art. 364 of the Italian Criminal Code (which punishes the non-
denunciation of certain crimes regarding the state security), art. 434-1 – 434-3 of the French 
Criminal Code. 

 
2. The omission to notify (art. 267). According to art. 267 paragraph (1), the Civil 

Servant who, taking note that an offence provided in the criminal law has been committed 
in relation to the office within which he achieves his tasks, omits to immediately notify the 
criminal prosecution bodies, shall be punished by imprisonment of 3 months to 3 years or 
by fine. 

                                                 
1 Similarly, see George Antoniu, Remarks regarding the first draft of the second new Criminal 

Code (Observaţii cu privire la anteproiectul unui al doilea nou Cod penal), in the “Journal of 
Criminal Law” („Revista de drept penal”) no. 1/2008, p. 21. 

2 Published in the “Official Journal of Romania”, part I, no. 486 of 15 July 2010, as 
subsequently amended and supplemented. 

3 See Petre Dungan, Non denunciation (Nedenunţarea) (Crimes against the application of 
justice), in “Criminal Law Book. Special part”(„Manual de drept penal. Partea specială”), vol. I, by 
Petre Dungan, Tiberiu Medeanu, Viorel Paşca, Universul Juridic Publishing House, Bucharest, 2012, 
p. 430-431. 
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When the offence is committed by guilt, the punishment shall be the imprisonment of 3 
months to one year or a fine – paragraph (2). 

The examined incrimination rule was implicitly extended as a result of the extension of 
the term of civil servant as well,1 (art. 175) to other categories of persons than those 
provided in art. 147 of the previous Criminal Code. 

As opposed to the previous criminal law, art. 267 uses the phrase of offence provided 
by the criminal law instead of the word of crime, this amendment complying with the 
position recently expressed in the specialty doctrine2. 

Likewise, the text expressly states that the omission to notify shall also be deemed as a 
crime when committed by guilt, and the mention is required as a result of the amendment of 
the general rule of establishing the type of guilt in relation to the form of the act of conduct 
(action or inaction) of art. 16 paragraph (6), according to which the offence committed by 
guilt shall be deemed as a crime if only provided by law. At the same time, the type of guilt 
is given full effect within the process of the legal individualization of the punishment by 
establishing certain lower limits of punishment in case of the offence committed by guilt as 
opposed to the limits provided for the intentional offence, thereby removing the 
substantiated criticisms of the previous regulation which provided identical limits of 
punishment both for the intentional offence and for the offence by guilt and we fully agree 
with this solution. 

The text has also been improved in terms of its draft since the word of prosecutor was 
removed in his capacity as a person to whom the notification has to be addressed and only 
the phrase of criminal prosecution body has been kept as this category also includes the 
criminal prosecution body together with the prosecutor. At the same time, it is no longer 
required to make the notification according to “the law of criminal procedure”, so that the 
respective notification shall not have to include the content provided in the new Code of 
Criminal Procedure of the year 2010 in order to remove the application of art. 267. 

The lawmaker of 2009 removed the aggravating circumstantial element determined by 
the capacity of the direct active subject (civil servant with management or control duties) 
from the content of the omission to notify, this waiver being questionable as the text related 
to the obligation of these categories of persons to immediately notify the criminal 
prosecution bodies was also kept in art. 291 of the new Code of Criminal Procedure3. It 
should be noted that the editors of the Draft had kept the solution of the previous criminal 
law in this respect. In the attempt to justify the solution chosen by the lawmaker, we 
consider that one couldn’t assert that the special limits of punishment set forth for this crime 
would provide a fair and equitable penalty for the omission of the civil servant with 
                                                 

1 For more details, see Constantin Duvac, The Concept of civil servant in the light of the new 
Criminal Code (Conceptul de funcţionar public în lumina noului Cod penal), Law (Dreptul) no. 1, 
2011, p. 95-127. 

2 See George Antoniu, op. cit., p. 21. 
3 See Constantin Duvac, Reflections on certain crimes against the application of justice in the 

new Criminal Code (Reflecţii privind unele infracţiunile contra înfăptuirii justiţiei în noul Cod penal 
(I), in the collective paper “The new criminal law under the debate of the members of the Romanian 
Association of Criminal Sciences” („Noua legislaţie penală în discuţia membrilor Asociaţiei Române 
de Ştiinţe Penale”), Universul Juridic Publishing House, Bucharest, 2012, p. 138. Similarly, see Petre 
Dungan, Omission to notify (Omisiunea sesizării) (Crimes against the application of justice 
(Infracţiuni contra înfăptuirii justiţiei), op. cit., p. 439. 
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management or control duties or of a person treated as civil servant in case the respective 
limits have been significantly decreased as opposed to the previous regulation. Until a 
possible amendment of the text, the committing of the offence provided in art. 267 by a 
civil servant with management or control duties or of a person treated as civil servant shall 
represent at most a factual aggravating circumstance in the simple content of the crime (a 
factual method, not a normative one). 

De lege ferenda, there would be required to reintroduce the circumstance in which the 
offence is committed by a civil servant with management or control duties or by a person 
treated as civil servant as an aggravated variant, in order to have the examined criminal 
regulation fully consistent with all the recipients of the obligation of notification established 
under the procedural rule of art. 291 of the Code of Criminal Procedure, as it was amended 
under Law no. 255/2013 for the enforcement of the Law no. 135/2010 regarding the Code 
of Criminal Procedure and the supplement of certain normative acts comprising criminal 
procedural provisions1. 

The side name of the incrimination has been confined by waiving the phrase of 
“judicial bodies”, and this amendment does not influence the legal content of the crime 
(rubrica legis non est lex). 

 
3. The deceit of the judicial bodies (art. 268) has received an amended legal content 

as opposed to the content involving the offence of making false accusations provided in art. 
259 of the Criminal Code of 1968 and consists in the criminal court notification, made by 
denunciation or by complaint, regarding the existence of an offence provided by the 
criminal law or in relation to a certain person having committing such an offence, 
recognizing it as being false. In this case, the penalty shall be the imprisonment of 6 months 
to 3 years or a fine. 

This time, the false notifications may have as subject matter either the committing of 
certain unreal offences (this assumption not being provided by the previous law and being 
applicable without the need to be ascribed to any other person), or ascribing certain real 
offences to an innocent person. Thus, the incriminating text regards both the false 
notification regarding an offence provided by the criminal law and unfairly ascribing the 
committing of a real offence to an innocent person.  

Moreover, this amendment could be justified in terms of the fact that the offence 
provided by the criminal law represents the first essential feature of the crime in the new 
regulation and thus, after the criminal prosecution bodies have been notified by 
denunciation or by complaint, first they have to find the existence of an offence set forth by 
the criminal law, since we cannot discuss about any crime without these findings and 
afterwards, they have to check the existence of the other essential features without which no 
offence exists. 

For the existence of this offence, it is sufficient that the notification should refer to 
committing an offence provided by the criminal law, but not to a crime as the previous 
criminal law set forth, however this solution was criticized by certain authors2. 

                                                 
1 Published in the Official Journal of Romania, part I, no. 515 of 14 August 2013. 
2 See George Antoniu, op. cit., p. 21. The author considers that the false accusation has to refer 

to a crime, namely to an offence which the person who denounces, classifies it a being committed 
with intent by the denounced person, otherwise it wouldn’t be false. 
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The assimilated variant of the incrimination provided in paragraph (2), has been fully 
reformulated as compared to the previous one and provides that “producing or trumping up 
false evidence, for the purpose of proving the existence of an offence provided by the 
criminal law or being committed by a certain person shall be punished by imprisonment of 
one to 5 years”. 

Another amendment refers to the replacement of the cause of mitigation of punishment 
provided in art. 259 paragraph (3) of the Criminal Code of 1968 with a cause of 
unpunishment [art. 268 paragraph (3)], for the purpose of encouraging the persons 
committing such a crime, to notify the judicial bodies whether the denunciation, the 
complaint or the produced evidence is false in order not to continue the investigation 
procedures anymore and not to prejudice any right or interest of the innocent persons, and 
the cause of impunity can only apply until the detention, the arrest or the initiation of 
criminal proceedings against the person against whom the denunciation or the complaint 
was made or the evidence was produced1. The cause of mitigation of punishment of the 
previous text was applicable until the initiation of the criminal proceedings and it was not at 
all legally relevant in this respect, if the detention or the arrest of the person having made 
the denunciation or the complaint had been decided in that cause or the evidence was 
produced. 

Thus, “the person who committed the offence of deceit of the judicial bodies shall not 
be punished if she declares, before the detention, the arrest or the initiation of the criminal 
proceeding against the person against whom the denunciation or the complaint was made or 
the evidence was produced, that the respective denunciation, complaint or evidence is 
false”. 

Such a provision is necessary and fair as there are situations where the person against 
whom the denunciation is made or the false evidence is given, may suffer significant 
material/non-material damages until the procedural time of the detention, arrest or initiation 
of the criminal proceedings (for instance, after initiating the criminal prosecution, the 
military employees are suspended from their position2). 

The side name of this incrimination was changed as the false denunciation in its basic 
form, even if adjusted as a crime against the application of justice, represents just a special 

                                                 
1 In support of this solution, see: Petre Dungan, Deceit of the judicial bodies (Crimes against the 

application of justice) (Inducerea în eroare a organelor judiciare) (Infracţiuni contra înfăptuirii 
justiţiei), in “Criminal Law Book. Special part” („Manual de drept penal. Partea specială”), vol. II, by 
Petre Dungan, Tiberiu Medeanu, Viorel Paşca, Universul Juridic Publishing House, Bucharest, 2011, 
p. 61. In the author’s opinion, such an amendment is beneficial as the person who committed this 
crime has the possibility to communicate to the judicial bodies that the denunciation, the complaint or 
the evidence produced is false, in order not to continue the investigations anymore and not to produce 
any other damages to the rights and freedoms of the innocent person. Petre Dungan, Deceit of the 
judicial bodies (Inducerea în eroare a organelor judiciare), in the “Law” („Dreptul”) no. 7/2010,  
p. 50. 

2 According to art. 89 paragraph (2) of the Law no. 80/1995 on the status of military personnel 
(published in the “Official Journal of Romania”, Part I, no. 155 of 20 July 1995), as subsequently 
amended and supplemented, “The active military personnel within the Ministry of National Defense 
is suspended from their position during the period of …their criminal prosecution. During the period 
of the suspension from their duties, the officers, the petty officers and the non-commissioned officers 
shall not benefit from any right of the Ministry of National Defense”. 
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form of the crime of defamation (repealed according to art. I item 56 of the Law no. 
278/2006 for the amendment of the Criminal Code, as well as for the amendment and 
supplement of other laws1), and the obvious consequence of this offence shall be the 
significant reputational damage of a person to whom the committing of a crime is imputed 
in an unreal way. In a questionable manner, it has been deemed that the side name might 
not be kept anymore as the crime of defamation is no longer comprised in the new Criminal 
Code. 

The doctrine has asserted that the essential issue, in this case, does not consist in a 
certain deceit of the judicial bodies, but in the fact that the respective deceit prevents the 
activity of justice and that its application is distorted, directed to check certain false 
information2.  

Moreover, this argument might be supplemented by the fact that there is no need to 
mislead the judicial bodies for the existence of this crime of threat (and not the crimes, as 
the side name may suggest – rubrica legis non est lex). Although such an assumption is not 
excluded, it represents the exception, not the rule in this matter. 

The replacement of the word “untruthful” by “unreal” is useless as the two words are 
synonyms and thus, the scope of the text is not amended. On the other hand, the first word 
was enshrined and well established in the terminology of the code and of the judicial 
practice and it has not been replaced by other texts of the new Criminal Code (for instance, 
art. 224 – trespassing, art. 225 – trespassing of business premises, art. 272 – influencing 
statements). 

De lege ferenda, based upon the described considerations, it would be required the 
amendment of the text and of the side name, for the purpose of the above mentioned aspects. 

 
4. Favouring the perpetrator (art. 269) represents the assistance provided to the 

perpetrator for the purpose of preventing or hindering the investigations in a criminal cause, 
                                                 

1 Published in the Official Journal of Romania, part I, no. 601 of 12 July 2006.  
For a critical analysis of this legislative option, see Constantin Duvac, Criminal Law. Special 

part (Drept penal. Partea special), University course, vol. I, Ed. C. H. Beck, Bucharest, 2010, p. 200. 
Similarly, see Petre Dungan, Deceit of the judicial bodies (Inducerea în eroare a organelor 
judiciare), cit. supra, p. 48-49. 

Recently, the Constitutional Court, according to the Decision no. 206/2013 (published in the 
“Official Journal of Romania”, Part I, no. 350 of 13 June 2013), rightly admitted the constitutional 
challenge of the provisions of art. 4145 paragraph (4) of the Code of Criminal Procedure (“Legal 
rulings shall be compulsory for the courts starting on the date of publication of the decision in the 
Official Journal of Romania, Part I” – our addition – C.D.) and found that "the legal rulings" under 
the Decision of the High Court of Cassation and Justice – United Sections no. 8 of 18 October 2010 
(published in the “Official Journal of Romania”, Part I no. 416 of 14 June 2011), is unconstitutional, 
breaching the provisions of art. 1 paragraphs (3), (4) and (5), of art. 126 paragraph (3), of art. 142 
paragraph (1) and of art. 147 paragraphs (1) and (4) of the Constitution and of the Decision of the 
Constitutional Court no. 62 of 18 January 2007, (published in the “Official Journal of Romania”, Part 
I no. 104 of 12 February 2007). 

2 George Antoniu, op. cit., p. 21. In this respect, in the author’s view, the side name of “False 
denunciation”, which is traditional for the incrimination of these offences, would have been more 
adequate. At the same time, this name would reveal the infringement of the legal interests of the 
unfairly denounced person. Moreover, the professor considers that stylizations and amendments of 
the text were made without having any justification in the doctrine or in the case law. 
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of holding criminally liable, of executing a punishment or measures involving deprivation 
of liberty and shall be punished by imprisonment of one to 5 years or by a fine. 

In general terms, the text keeps the content of the previous incrimination however 
certain amendments were made both in terminological terms and from the point of view of 
the content.  

First, the use of the words “crime” and “offender” was waived in favour of the words 
“offence provided by criminal law” and “perpetrator” since the committee considered that 
the application of justice was also prevented by supporting a person who had committed a 
deed interdicted by the criminal law, but which effectively might not render her criminally 
liable due to certain causes which made impossible the gathering of the essential features of 
the crime (for instance, the minority or the error of fact), even if this assumption is an 
exception, and not the rule in this matter. Furthermore, the verification of the existence or 
non-existence conditions of the criminal liability of a person is made during a trial and not 
in relation to the appreciation made by the person abetting the perpetrator. In support of this 
assertion, the provisions of art. 378 paragraph (4) of the Italian Criminal Code and art. 453 
of the Spanish Criminal Code were called forth, as well. 

The option chosen by the committee and appropriated by the lawmaker may call into 
question the traditional correlative nature of the abetment as opposed to the crime whose 
perpetrator is aided by the deed of being abetted, and the existence of the abetment as a 
subsequent offence, de lege lata, does not depend anymore on the existence of the previous 
offence, as it may subsist as well, without the latter being deemed a crime. 

On the other hand, the use of the word “perpetrator” may create difficulties from the 
procedural point of view, as well since the new Code of criminal Procedure does not 
explicitly define and enshrine this concept when it regulates the participants in the criminal 
trial (art. 29-34), but it uses it in relation to many institutions (art. 44 – Jurisdiction in case 
of joinder of cases, art. 48 – Jurisdiction in case of change of the defendant’s capacity,  
art. 61 – The deeds concluded by certain fact-finding bodies, art. 62 – Deeds concluded by 
the masters of vessels and commanders of aircrafts, art. 147 – Detention, handing over and 
searching of the postal consignments, art. 148 – Use of undercover investigators, art. 154 – 
Computer data preservation and of the information traffic data, art. 158 – Procedure for the 
issue of the house search warrant, art. 2521 – Special cases of capitalization of seized 
movable assets, art. 289 – Claim, art. 293 – Finding of the flagrant crime, art. 310 – 
Provisions to take certain actions against the perpetrator, art. 321 – Submission of the 
defendant’s case file, art. 360 – Finding of the crimes during the hearing, art. 452 – 
Judgments subject to revision, art. 567 – Obligations related to the medical treatment). 

A certain opinion stated that, even if the text referred to favouring the perpetrator, 
actually it was about favouring an offender (that is of a person who hides from justice as he 
is prosecuted for having committed a crime)1. 

Secondly, the requirement regarding the lack of agreement between the person abetting 
the offender and the abetted offender concluded before or during committing the previous 
crime, has been removed from the legal text of favouring the offender, as it is understood. 

Another new element refers to the subjective element of favouring the perpetrator 
which can be committed only with direct intent qualified by its purpose (“for the purpose of 

                                                 
1 See George Antoniu, op. cit., p. 21. 
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preventing1 or hindering the investigations in a criminal case, of rendering criminally liable, 
of executing a punishment or measures involving deprivation of liberty”). We should notice 
that the essential requirement regarding the purpose included also the execution of a 
measure involving deprivation of liberty (detention, under house arrest, provisional 
detention). Similar provisions may be found as well, in § 258 paragraphs (1) and (2) of the 
German Criminal Code and art.367 paragraphs (1) and (2) of the Portuguese Criminal 
Code. 

Redefining this essential requirement by reference to the concepts of investigations or 
holding criminally liable creates a certain equivocality regarding their meaning and 
implicitly it may determine a non-unitary application of the text. The term of investigations, 
in our opinion, includes also the criminal prosecution referring to all criminal procedural 
documents after the criminal prosecution bodies were notified by any of the referral ways 
provided by the criminal procedural law, including those executed by the court during the 
inquiry stage. For the purpose of the text, the act of holding criminally liable refers to the 
exercise of the criminal action, in the cases and under the conditions provided by law, by 
the prosecutor.  

Fourthly, the actual favouring was waived, as a normative way of committing this 
crime, since the respective actions are deemed as being an integral part of the content of the 
crime of concealment2, and we have certain concerns in relation to this sentence.  

There is no doubt that insofar as “the aid given ... in order to provide the offender with 
the use or the product of the crime” is carried through deeds falling within the scope of any 
of the four alternative actions (reception, attainment, transformation, and easement) set 
forth in art. 270 these actions shall be contained in the incrimination rule on concealment. 
However, in case “the aid given” is carried through other actions or even through omissions 
“in order to provide the offender with the use or the product of the crime”, this aid could not 
be contained anymore in art. 270 and at most it may be deemed a factual way of favouring 
the perpetrator (for instance, when the asset is also a material evidence or it is subject to the 
special seizure, and in these cases, due to its failure of being identified, the investigations or 
the action of holding the perpetrator criminally liable would be hindered). 

Consequently, the repeal of the actual favouring in the legal text of favouring the 
offender shall not amount to a decriminalization of this type of deeds which, under the 
abovementioned conditions, shall be comprised, as the case may be, in the provisions of  
art. 269 or 270, provided that they meet the incrimination conditions set forth therein. 
Otherwise, the concrete deed shall not fall within the scope of any of the two texts. 

The limits of punishment were modified for the purpose of increasing the minimum 
period (one year instead of 3 months) and of mitigating the special maximum limit of the 
sentence of imprisonment (5 years instead of 7 years), and the fine was alternatively set 
forth besides this sentence of imprisonment. 

The punishment imposed on the person favouring the offender cannot exceed the 
punishment provided by law for the offence committed by its author – paragraph (2).  

The “punishment provided by law for the offence committed by the author”, which 
cannot be exceeded by the punishment imposed on the person favouring the offender, shall 

                                                 
1 The term was introduced instead of the word thwarting. 
2 See, to this end, Vasile Dobrinoiu, Favouring the perpetrator (Favorizarea făptuitorului) 

(comment), op. cit., p. 412. 
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mean the maximum punishment set forth in the provision incriminating the committed 
crime, but not the punishment actually imposed on the favoured author and which could be 
less than the punishment imposed on the person favouring the author. This dependence of 
the punishment imposed on the person favouring the author on the punishment provided for 
the crime committed by the favoured author, is due to the correlative nature of the action of 
favouring the perpetrator in relation to the crime previously committed1. 

In relation to the cause of unpunishment provided in art.269 paragraph (3) – ”The 
action of favouring the offender by a family member shall not be punished” – and the 
explanations given in the non-denunciation are valid. 

De lege ferenda it would be required, due to the extreme seriousness of these crimes, 
either to reintroduce an incrimination rule regarding the favouring or concealment of the 
crimes of genocide against humanity and of the crimes of war, in all their criminalization 
assumptions, with own limits of punishment which are higher than those provided in 
art.269, respectively 270, or the provision of such an assumption as an aggravating 
circumstantial element within those two above-cited texts.  

Likewise, de lege ferenda the term offender should be replaced by that of offender2, in 
order to express the dependence relation of favouring as opposed to the previous offence to 
which it refers, as well as the reintroduction of the actual favouring, as a favouring variant, 
so much the more the amendments introduced by the lawmaker of 2009 were not required 
by the doctrine or by the judicial practice.  

At the same time, it would be required to waive the phrase “of holding criminally 
liable” as it is included in that of the “investigations in a criminal case”.  

 
5. The concealment (art. 270) is legitimately formalized within the crimes against the 

application of justice, and not within the crimes against equity, thereby returning to the 
tradition created under the Criminal Code of 1936, as this offence, by its own content, 
influences first the conduct of the judicial process by hindering or preventing the 
identification or the recovery of the concealed assets and moreover, not all the assets 
representing the subject matter of the concealment result from committing certain crimes 
against equity, and this reality is recognized by the editors of the previous criminal law, as 
well3, which makes it difficult to explain how the concealment may be deemed a crime 

                                                 
1 See Nicoleta Iliescu, Favouring the offender (Favorizarea infractorului) (Crimes against the 

application of justice) in “Theoretical explanations of the Romanian Criminal Code. Special 
part”(„Explicaţii teoretice ale Codului penal român. Partea specială”), vol. IV, by Vintilă Dongoroz, 
Siegfried Kahane, Ion Oancea, Iosif Fodor, Nicoleta Iliescu, Constantin Bulai, Rodica Stănoiu, 
Victor Roşca, The Publishing House of the Romanian Academy, Bucharest, 1972, p. 223. 

2 See Constantin Duvac, Certain critical remarks regarding the draft of a second new Criminal 
Code (Unele observaţii critice cu privire la proiectul unui al doilea nou Cod penal), in the 
“Romanian Journal of Forensic Science”(„Revista română de criminalistică”) no. 4, 2009, p. 153 and 
in the “Cross-border Criminality between the present and the future” („Criminalitatea transfrontalieră 
la graniţa dintre prezent şi viitor”), T.K.K. Debrecen, Hungary, 2009, bilingual edition (Romanian-
Hungarian), p. 106, 390. 

3 See, to this end: Vintilă Dongoroz, Concealment (Tăinuirea) (Crimes against personal or 
particular property), in “Theoretical explanations of the Romanian Criminal Code”(„Explicaţii 
teoretice ale Codului penal roman), vol. III. Special part”, by Vintilă Dongoroz, Siegfried Kahane, 
Ion Oancea, Iosif Fodor, Nicoleta Iliescu, Constantin Bulai, Rodica Stănoiu, Victor Roşca, The 
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against equity in case the first offence was, for instance, a malfeasance against the person or 
while in office or a crime provided in special laws (for instance, Law no. 78/2000 on 
preventing, discovering and sanctioning of corruption acts1 or Law no. 143/2000 for 
prevention and fight against drug trafficking and illegal drug use2). 

In the new formulation, the concealment consists in the reception, attainment, 
transformation, or easement of an asset capitalization by a person who either knew or 
foresaw, based upon the concrete circumstances, that it resulted from committing an 
offence set forth by the criminal law, even if its nature is not known and it is punished by 
imprisonment of one to 5 years or by a fine.  

The text explicitly mentioned that the offence represented a crime not only in the 
situation in which the concealer was aware of the illicit origin of the assets, but also when 
he was reasonably able to foresee, based upon the concrete circumstances, that the assets 
resulted from an offence provided by the criminal law, as an identical provision was set 
forth in art.231 of the Portuguese Criminal Code, as well.  

As regards the respective constituent requirement, the doctrine stated that this 
knowledge may result from the circumstances in which the action of concealment took 
place (in a hidden place, due to a queer way of treatment, at a disproportionate price as 
compared to the asset value; the circumstance in which the asset is owned by a person who 
normally, due to his actual condition, cannot own such assets; the asset has suspect traces or 
changes indicating that this has not been its original condition; the circumstance in which 
the offered asset and the offence from which it results have been somehow advertised etc.)3. 

The introduction of the alternative requirement, as an essential subjective element, that 
the active subject should know either that the concealed asset resulted from an offence 
provided by the criminal law, or should foresee, based upon the concrete circumstances, 
that the asset has such an origin, was criticized by emphasizing that this alternative was 
useless, if not tautological since, the recognition of the origin of the concealed asset based 
upon the concrete circumstances represents even less that the knowledge of these 
circumstances, which means that the requirement of the provision is absorbed by the 
knowledge of the origin of the concealed asset4. 

For the existence of the crime of concealment, it is sufficient to represent that the asset 
results from committing an offence forbidden by the criminal law without the need to know 
its nature (blackmail, theft, burglary, deception, briberies etc.). 

The new legislative design removed from the content of the subjective side of the 
criminalization rule, the essential requirement in relation to “obtaining a material advantage 
for himself or for other person” not appropriating the solution of the previous criminal law 

                                                                                                                                      
Publishing House of the Romanian Academy, Bucharest, 1971, p. 572; Dumitru Lucinescu, 
Concealment (Tăinuirea) (comment), in “The Criminal Code commented and annotated. Special 
part”(„Codul penal comentat şi adnotat. Partea specială”), vol. I, by Teodor Vasiliu, Doru Pavel, 
George Antoniu, Dumitru Lucinescu, Vasile Papadopol, Virgil Rămureanu, Ed. Ştiinţifică şi 
Enciclopedică Publishing House, Bucharest, 1975, p. 348. 

1 Published in the “Official Journal of Romania”, part I, no. 219 of 18 May 2000, as subsequently 
amended and supplemented. 

2 Published in the “Official Journal of Romania”, part I, no. 362 of 3 August 2000, as subsequently 
amended and supplemented. 

3 See Vintilă Dongoroz, op. cit., p. 574.  
4 See George Antoniu, op. cit., p. 21. 
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or of the committee1, which means an extension of the applicability of the text on the 
assumptions in which the criminalized actions are committed with oblique intention. 

This solution is also due to the option of the lawmaker of 2009 to include the action of 
actual favouring from the previous regulation within the crime of concealment2. 

The limit of the punishment imposed on the perpetrator and the cause of unpunishment 
are identical with those provided for favouring the perpetrator for the same reasons as those 
mentioned upon examination of art. 269. 

 
6. Obstruction of justice3 (art. 271) represents a new criminality, unknown so far in 

the criminal codes of our country, and its regulation was justified by the realities of the 
judicial practice which many times has faced with a lack of cooperation on the part of the 
persons who have been requested by the judicial bodies to offer their support.  

According to art.271, the person who, being warned about the consequences of his/her 
offence, hinders, without right, the criminal prosecution body or the court, to execute a 
procedural action according to law or refuses to make available the judicial data, 
information, documents or assets owned, which were requested according to law, for the 
purpose of settling a case, shall be sentenced by imprisonment of 3 months to one year or 
by a fine.  

A criminal rule similar to that of art.271 existed as well, in art. 1474 of the Law  
no. 85/2006 regarding the insolvency procedure5, however, this text was repealed by  
art. 175 item 5 of the Law no.187/2012 for the enforcement of the Law no. 289/2009 
regarding the Criminal Code6 upon effective date of the new Criminal Code. 

Certain authors7 had reservations about this criminality and stated that such offences 
could be possibly sanctioned as judicial misconduct provided in the Code of Criminal 
Procedure, and not as offences. Any person, who finds that her help given to justice 
generates a dangerous situation for herself, may refuse to assist the state authorities. The 
assessment is made by the concerned party, not by the legal body. People are not heroes 
they take into consideration their own interests in such cases. The justification of such 
attitude may be based on several grounds, starting from the death threat by the adverse 

                                                 
1 See art. 259 paragraph (1) of the Draft. 
2 See Vasile Dobrinoiu, Concealment (Tăinuirea) (comment), op. cit., p. 419. 
3 For a detailed examination of this, see Constantin Duvac, Obstruction of justice in the design 

of the new Criminal Code (Obstrucţionarea justiţiei în concepţia noului Cod penal), in the Journal of 
banking and financial law (Revista de drept bancar şi financiar) no. 4/2011, p. 20-22. 

4 Art. 147 – “The refusal of the debtor – natural person or of the director, manager, managing 
director or of the legal representative of the debtor – legal entity, to make available to the syndic 
judge, to the judicial administrator or to the liquidator, under the conditions provided at art.35, the 
documents and information provided at art.28 paragraph (1) letters a) – f) or their hindrance, in bad 
faith, from drafting the respective documentation, shall be punished by imprisonment of one to 3 
years or by a fine”. 

5 Published in the “Official Journal of Romania”, part I, no.359 of 21 April 2006, as 
subsequently amended and supplemented. 

6 Published in the “Official Journal of Romania”, part I, no. 757 of 12 November 2012. 
7 See George Antoniu, op. cit., p. 22. Otherwise, see Petre Dungan, Obstruction of justice 

(Obstrucţionarea justiţie)i (Crimes against application of justice (Infracţiuni contra înfăptuirii 
justiţiei), op. cit., p. 459. 
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party and up to reasons related to health or even the disturbance of the requested person’s 
convenience. Who will assess whether the refusal was justified or not? Consequently, it was 
proposed to remove this text. 

The lawmaker appropriated this criticism and removed from the text, as it had been 
formulated by its editors, the essential requirement of the unjustified nature of the actions 
alternatively incriminated. 

Based upon this criminality, the committee which had formulated the text in a broader 
way1, first aimed at preventing the committing of the incriminated offences and if only the 
non-criminal means proved to be inefficient, it could take into consideration the opportunity 
to refer to any criminal means. 

De lege ferenda within the scope of the procedural subjects whose activity is hindered, 
the judge of rights and freedoms, as well as the judge of the preliminary hearing should be 
included2, and it could be used the phrase of criminal legal bodies.  

The obstruction of justice contains a subtype (species variant) provided in art.412 of 
the Government Emergency Ordinance no. 99/2006 regarding credit institutions and capital 
adequacy3, approved as supplemented and amended by Law no. 227/20074, in the 
assumption in which the body prevented from monitoring takes part of the National Bank of 
Romania.  

Upon draft of art.271 the provisions of art. 366 of the Italian Criminal Code were 
considered, together with those of art.463 of the Spanish Criminal Code, of art. 434-15-1 of 
the French Criminal Code, of art.192-193 of the Dutch Criminal Code and the provisions of 
Chapter 17-Section 13 paragraph (2) of the Swedish Criminal Code, as they contained 
similar provisions. 

 
7. Influencing statements (art. 272) represents a new criminality starting from the 

regulation of the crime of attempting to determine the perjury of the previous Criminal 
Code which however, it develops by improving certain similar provisions met in the 
European criminal codes. 

This means the attempt to determine or the determination of a person, no matter his 
capacity, by corruption, by constraint or by other offence with obvious intimidating effect, 
committed on him or on one of his family members, not to notify the criminal prosecution 
bodies, not to give any statements, to withdraw his statements, to give perjury or not to 

                                                 
 1 The committee had considered that the following offences committed by the person might 

be subject to a criminal punishment: his refusal to appear himself or to give statements in his capacity 
as witness before the prosecutor or of the court; his refusal to participate in ordering steps in 
proceedings in his capacity as assistant witness; his refusal to draw up a technical-scientific findings 
report or an expert report or to make an interpretation (see art. 261 of the Draft). 

2 See Constantin Duvac, Obstruction of justice in the design of the new Criminal Code 
(Obstrucţionarea justiţiei în concepţia noului Cod penal), cit. supra, p. 21. 

3 Published in the “Official Journal of Romania”, part I, no. 1027 of 27 December 2006.  
According to art.412 of this regulation, “the unrightful prevention of the National Bank of 

Romania from exercising, according to this law, its supervisory competencies in relation to the credit 
institutions, represents a crime and is punished by imprisonment of 3 months to 2 years or by a fine”. 

4 Published in the “Official Journal of Romania”, part I, no. 480 of 18 July 2007, as 
subsequently amended and supplemented. 
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present any evidence, in a criminal, civil case or in any other legal proceedings and is 
punished by imprisonment of one to 5 years. 

The ground of the criminality resides in the consolidation of the free access to justice 
by protecting any person’s freedom to address to justice and to give statements or to present 
the evidence he deems necessary in relation to his interests, irrespective of any form of 
pressure put by a third party either on him or on his family members. 

Indeed, the importance and the necessity of incriminating such offences are fully 
justified by the present phenomenon of the criminality and by the pressures put on those 
who can contribute to the application of justice. 

Art. 272, by way of exception to the general rules imposed by the criminal law, 
criminalized certain stand-alone actions related either to the attempt to instigate, or to the 
instigation not followed by the execution of actions and committed on a person so that he 
may be influenced in his statements and even to the instigation to execute certain actions. 

Influencing statements, through the will of the lawmaker, will never be a complex 
crime as in case the act of intimidation or of corruption represents by itself a criminal 
offence, the rules regarding the concurrence of several offences shall be enforced. 

The rule of art.272 represents an open content incrimination (“another offence with 
intimidating effect”) and the lawmaker has provided the means through which a person may 
be influenced in his statements in an exemplificative, but not limitative way.  

In certain authors’ view, the offence with intimidating effect may not represent a crime, 
it may be even legal, but at the same time a certain pressure has to be put on the victim, 
being susceptible of determining her to take into consideration the perpetrator’s request (for 
instance, his dismissal decided by the employer, followed by the promise of re-employment 
in case the former meets the latter’s requirements1. 

In our opinion, under such a legislative technique, it is left to the legal body to extend 
the content of the incrimination by way of interpretation, which is questionable as 
compared to the requirements of the principle of the incrimination lawfulness, so that de 
lege ferenda, we propose to waive the phrase “another offence with intimidating effect” 
with otherwise, is somehow ambiguous. 

If the person on whom this influence is exercised makes false statements before the 
legal body or refuses to submit the evidence he owns to the criminal prosecution body or to 
the court, if he was not constrained according to art.24 (physical constraint) or art. 25 
(moral constraint), he shall be held liable, as the case may be, for having committed the 
crime of perjury or of obstruction of justice, and the individual who influenced him shall be 
liable for a concurrence of offences: influencing statements and instigation to perjury or 
instigation to the obstruction of justice.  

The term of constraint used in art. 272 has, in our opinion, a broader content than that 
to which the two causes of non-liability provided in art.24, respectively art. 25 refer. 

The phrase “judicial proceedings” means any case on the docket of the judicial bodies 
in which statements are given and evidence is produced2. 

                                                 
1 See Vasile Dobrinoiu, Norel Neagu, Criminal law. Special part (Legal theory and practice) 

(Drept penal. Partea specială (Teorie şi practică judiciară), Universul Juridic Publishing House, 
Bucharest, 2011, p. 360. 

2 See Petre Dungan, Influencing statements – a necessary criminality (Influenţarea declaraţiilor 
– o incriminare necesară), in the “Law” Journal („Dreptul”) no. 5/2010, p. 89. 
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The lawmaker of 2009 waived the assumptions of criminality proposed by the 
committee and determined either by the capacity of the influenced person, or by the 
seriousness of the offence in relation to which the offence criminalized under art. 272 is 
committed. 

The patrimonial agreement concluded between the offender and the injured party, 
intervened in case of the offences against which the criminal proceedings are initiated based 
upon the prior claim (for instance against crimes of: battery and other acts of violence –  
art. 193, bodily injury by negligence – art. 196, threat – art. 206, harassment – art. 208, 
sexual harassment – art. 223 etc.) or in which reconciliation intervenes (for instance, 
regarding the crimes of: appropriation of the asset found or wrongly owned by the 
perpetrator – art. 243, deception – art. 244, insurance related-deception – art. 245 etc.) – 
paragraph (2), does not represent a crime. 

Provisions similar to that of the Romanian criminal law exist also in: § 160 of the 
German Criminal Code, art. 464 of the Spanish Criminal Code, art. 377 bis of the Italian 
Criminal Code, art. 434-5, art. 434-8, art. 434-15 of the French Criminal Code and in 
Chapter 15-Section 9 of the Finnish Criminal Code. 

The withdrawal of the prior complaint, in the new regulation, removes only the 
criminal liability of the person in relation to whom the complaint was withdrawn (effect in 
personam), as this does not takes effects on all the participants in committing the offence 
(in rem)1. 

In the new legislative design, essentially different from the existing design in the 
criminal law of 1969, the reconciliation may intervene in case of crimes against which the 
initiation of the criminal proceedings was ordered ex officio, however if only it is expressly 
required by law. The reconciliation of the parties has nothing in common with the crimes 
against which the initiation of the criminal proceedings is made based upon the prior 
complaint of the injured party2. 
                                                 

1 For a more detailed examination of this institution, see: Viorel Paşca, Lack of prior complaint, 
withdrawal of prior complaint and reconciliation of the parties in the new Criminal Code (Lipsa 
plângerii prealabile, retragerea plângerii prealabile şi împăcarea părţilor în noul Cod penal, in the 
collective volume “New Romanian Codes” („Noile Coduri ale României”) published on the occasion 
of the National Conference from Timişoara, during the period May 27-28 2011, Universul Juridic 
Publishing House, Bucharest, 2011, p. 502-509; Vasile Teodorescu, Lack of prior complaint and 
withdrawal of prior complaint (Lipsa plângerii prealabile şi retragerea plângerii prealabile) 
(Grounds for excluding criminal liability), Comments, in “Preliminary explanations of the new 
Criminal Code” („Explicaţii preliminare ale noului Cod penal) (art. 53-187), vol. II, by George 
Antoniu (coordinator and co-author), Bogdan-Nicolae Bulai, Constantin Bulai, Ştefan Daneş, 
Constantin Duvac, Mioara-Ketty Guiu, Constantin Mitrache, Cristian Mitrache, Ioan Molnar, Ion 
Ristea, Constantin Sima, Vasile Teodorescu, Ioana Vasiu, Adina Vlăsceanu, Universul Juridic 
Publishing House, Bucharest, 2011, p. 447-454; Mihai Adrian Hotca, Lack of prior complaint and 
withdrawal of prior complaint (Lipsa plângerii prealabile şi retragerea plângerii prealabile 
(Comment), in the “New commented Criminal Code. General part” („Noul Cod penal comentat. 
Partea generală”, vol. I, by Ilie Pascu, Vasile Dobrinoiu, Traian Dima, Mihai Adrian Hotca, Costică 
Păun, Ioan Chiş, Mirela Gorunescu, Maxim Dobrinoiu, Universul Juridic Publishing House, 
Bucharest, 2012, p. 755-762. 

2 For a more detailed examination of this institution, see Viorel Paşca, op. cit., p. 509-512; 
Vasile Teodorescu, Reconciliation (Împăcarea) (Grounds for excluding the criminal liability), op. cit, 
p. 455-456; Mihai Adrian Hotca, Reconciliation (Împăcarea) (comment), op. cit., p. 762-764. 
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De lege ferenda, for a harmonization of the incrimination rule with the provisions of 
the general part of the Criminal Code regarding the procedural moment until the withdrawal 
of the prior complaint or the reconciliation may intervene, it would be required to replace 
the word of “offender” with the accused person or defendant. 

In the specialty literature, the incrimination rule provided in art.272 was criticized from 
several points of view1.  

First, it was stated that the text mixed two different situations which mainly contained 
some special seriousness, namely the attempt to persuade, which means only an attempt 
remained without result arising from the phrase “attempt to persuade” and the committed 
offence of persuading of a person, which represents instigation to a crime, which produced 
the expected result. The instigation has to be qualified as being committed by constraint or 
by corruption. It was no need to specify “no matter its quality”, as this is on the 
understanding; or to demonstrate that the offence is committed not only by constraint, 
corruption, intimidation, but also by “other deeds of obvious intimidating nature”, this 
being superfluous or to be added that the offence of corruption is exercised over him or 
over a family member, as the text would be artificially complicated with the corruption of a 
family member. Likewise, the mention regarding the criminal prosecution bodies is not 
necessary, as the non-denunciation represents a different crime having its own existence 
conditions. Similarly, the assumption “of not giving any statements” is not necessary, as 
everybody may refuse to give statements, even if he/she is not corrupted or constrained. 

Afterwards, it was stated that the domestic criminal law has never sanctioned any 
offences of influencing the statements, but only the offence of attempt to persuade a person 
by corruption or by constraint to give false statements. Not even the persuasion of a person 
not to disclose all the information he knows about the critical issues in relation to which he 
is asked, could be sanctioned under this text. 

Finally, paragraph (2), in this design, is useless as the parties’ agreement represents a 
kind of reconciliation, this ground excluding criminal liability or punishment. There is no 
patrimonial or non-patrimonial agreement between the offender and the injured person, as 
any reconciliation involves an agreement on the object of the dispute intended to represent a 
certain crime. The criminal law does not concern with the scope or purpose of the 
agreement (but with satisfying the material or non-material demands of the injured party) 
and claims that this should occur until the decision remains final. 

 
8. Perjury (art. 273), in its simple variant, has the same legal content as the rule 

provided in art.260 paragraph (1) of the previous Criminal Code, except the phrase “any 
other proceedings within which witnesses are heard”, and the term of proceedings is, as 
shown above, broader than those of case, cause or trial; of the limits of the prison sentences 
which were mitigated (imprisonment of 6 months to 3 years or by a fine as compared to the 
imprisonment of one to 5 years) and which the fine was alternatively added to. 

This offence of the witness who, in a criminal, civil case or in any other proceedings 
within which witnesses are heard, gives false statements or does not disclose all that he 
knows about the essential deeds or circumstances in relation to which he is asked, may be 

                                                 
1 See George Antoniu, op. cit., p. 22-23. 
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committed during the entire criminal proceedings both before the criminal prosecution 
bodies and before the panel of judges1. 

An innovation of the lawmaker of 2009, as regards this text, is represented by the 
introduction of several aggravating circumstantial elements, within the variant provided in 
paragraph (2) and determined by committing of the offence by a witness whose identity is 
protected or being part of the Witness Protection Program; by a undercover investigator; by 
a person who drafts an expert report or by an interpreter; or in relation to an offence for 
which the law sets forth the life imprisonment sentence or imprisonment of 10 years or for a 
longer period.  

The new Criminal Code waived the ground for mitigating the punishment – art. 260 
paragraph (3) of the previous criminal law, and a non-punishment cause was introduced 
instead this, which intervenes in case the perpetrator withdraws his testimony, in the 
criminal cases before detention, arrest or initiation of the criminal proceedings or in any 
other cases before a judgment is ruled or another solution would have been delivered, as a 
consequence of perjury.  

The specialty literature stated that the new formulations have complicated the crime in 
a useless and artificial way. If the limits of punishment had been kept from 1 to 5 years for 
the offence provided in paragraph (1) of the text, there would have been the possibility of 
judicial individualization and in relation to the aggravating circumstances provided in 
paragraph (2). The technical terms used in paragraph (2) should be explained if this 
formulation is maintained. No innovation is justified in the criminal doctrine or in the case 
law. Consequently, it was proposed to exclude these innovations2. 

 
9. Revenge for helping justice (art. 274), incriminatio ex novo being closely 

connected to the crime of influencing statements, supposes, as well, to protect the free will 
of people who support the application of justice by a more severe punishment of the acts of 
revenge committed by certain crimes against a person or his family member on the grounds 
that he notified the criminal prosecution bodies, gave statements or submitted evidence in a 
criminal, civil case or in any other legal proceedings.  

The crimes covered by the text (reference rule) may be criminalized under the Criminal 
Code or under special laws with criminal provisions, provided that these are enforceable 
only against the person, in his capacity as main or secondary passive subject. 

The existence of an essential requirement related to the scope of the crime determines 
this offence to be committed only with direct intent3, in order to involve the enforceability 
of art. 274. 

The crime of revenge for helping justice is sentenced with the imprisonment provided 
by law for that crime, whose special limits shall be increased by one third. 

                                                 
1 See Nicolae Grofu, Consideration regarding the notification in case of crime of perjury 

committed before the court of law (Consideraţii în legătură cu sesizarea în cazul infracţiunii de 
mărturie mincinoasă săvârşite în faţa instanţei de judecată), in “Law” Journal („Dreptul”) no. 
1/2005, p. 229-231. 

2 See George Antoniu, op. cit., p. 23. On the contrary, see Petre Dungan, False testimony 
(Mărturia mincinoasă) (Crimes against the application of justice (Infracţiuni contra înfăptuirii 
justiţiei), op. cit., p. 469. 

3 Otherwise, see Alexandru Boroi, op. cit., p. 323. The author considers that the intent may be 
direct or oblique. 
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The punishment provided by law shall mean the punishment provided in the law text 
criminalizing the committed offence, without taking into consideration the grounds for 
mitigating or increasing the punishment. 

As such, the special limits being increased by one third shall be the limits established 
by the lawmaker for the committed offence. 

Certain authors consider that a certain criminality, based only on the scope under 
which the perpetrator acts, is not justified, as the text is required neither by the doctrine, nor 
by the judicial practice and proposed to exclude the text1. 

 
10. Abstraction or destruction of evidence or of documents (art. 275), as opposed to 

the criminality of art. 272 of the Criminal Code of 1968 and starting from the realities of the 
judicial practice, was supplemented by the addition of certain new normative manners of 
committing the crime (abstraction, concealment, alteration) and by the expansion of the 
material object (material evidence means), for the purpose of ensuring a more efficient 
protection of the security and integrity of the material evidence means or of the documents 
which, through their abstraction, destruction, retention, concealment or alteration, prevents 
truth to be found out in certain legal proceedings or of the documents filed in a criminal 
case.  

Thus, the abstraction, the destruction, the retention, the concealment or the alteration of 
the material evidence means or of the documents, for the purpose of preventing the truth to 
be found in a legal proceeding, were criminalized. 

Art. 434-4 of the French Criminal Code and art.189 paragraph (1) item 2 of the Dutch 
Criminal Code, as well as art.326 and art.347 of the first new Criminal Code, adopted under 
Law no. 301/2004, contain similar provisions. 

The material evidence means are those objects which contain or bear the mark of the 
committed offence, as well as any other objects which may be intended to find out the truth 
[art. 197 paragraph (1) of the Code of Criminal Procedure]. 

The documents may serve as evidence means, provided that their content shows any 
actions or circumstances susceptible to contribute to find out the truth [art. 198 paragraph 
(1) of the Code of Criminal Procedure]. 

The text considers both these documents which may serve as evidence means and any 
other documents necessary for the settlement of a case (for instance, documents which 
identify material evidence means which shall be produced in the respective case). In the 
silence of the law, we consider that the text is applicable also in case of the documents 
intended to be evidence means, provided that any of the actions alternatively criminalized 
by the text, is committed against them, even if they have not been picked up yet by the legal 
authorities and consequently, they have not been granted the quality as evidence means. 
The same reasoning is valid also in relation to the material evidence means. 

As opposed to the variant proposed by the committee in the Draft, the lawmaker 
simplified the text by waiving the aggravated variants determined by the type of the legal 
body (criminal or non-criminal) where that case was pending, respectively by the offence 
being committed by an attorney-at-law, expert, interpreter, police officer, court clerk, 
prosecutor or judge. 

                                                 
1 See George Antoniu, op. cit., p. 23. 
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The lawmaker also created a species variant of this typical criminality when in any 
other manner, a document necessary for a case settlement, issued by a legal body or 
addressed to it, was prevented from being delivered to its addressee. 

From the subjective point of view, the text applicability was limited only to those 
situations in which the typical offence was committed with direct intent qualified by 
purpose (prevention from finding out the truth). The assimilated offence is also sanctioned 
when committed with oblique intent. 

Likewise, in case of the basic offence, the requirement regarding the authority issuing 
the document was not kept anymore, as this authority might be anybody, including the 
parties or the third parties, not only the legal body, and not even the requirement regarding 
the addressee of the document. 

The special maximum limit of the imprisonment sentence was increased from 3 years 
to 5 years. 

 
11. Pressures upon justice (art. 276) represent a incriminatio ex novo, inspired by 

art.348 of the first new Criminal Code, adopted by Law no. 301/20041, and whose 
reasoning consists in ensuring and protecting the judges and criminal prosecution bodies’ 
impartiality and freedom in the exercise of their legal duties conferred by law against the 
attempts to intimidate or influence them.  

According to this text, it is criminalized the offence committed by the person who, 
during a legal procedure pending, gives unreal public statements regarding the fact that the 
judge or the criminal prosecution bodies committed an offence or a serious misconduct in 
relation to the examination of the respective case, for the purpose of influencing or 
intimidating them. 

The direct active subject is not fully described by the text and can be any person 
meeting the general requirements for being held criminally liable (for instance, the 
concerned party pending before the court, the perpetrator, the injured party, the concerned 
party in the case, the political analyst, the investigative journalist etc.). 

In order to apply art. 276, the concrete offence may be committed only with direct 
intent, and the aimed judges may be among those who use to settle criminal cases, but also 
among those who examine other kinds of cases (civil, administrative and so on). 

The text contains the term of “legal proceeding” which, in our opinion, has a broader 
meaning than that of trial or case, including as well, the acts done by the legal bodies 
outside the trial, but in relation to it (for instance, the controls and investigations performed 
by the criminal prosecution bodies between the notification time and the starting date of the 
criminal prosecution, and these activities are not excluded from the new Code of Criminal 

                                                 
1 Published in the “Official Journal of Romania”, part I, no. 575 of 29 June 2004. However, its 

effective date was successively postponed according to: The Government Emergency Ordinance  
no. 58/2005, published in the “Official Journal of Romania”, part I, no. 552 of 28 June 2005; The 
Government Emergency Ordinance no. 50/2006, published in the “Official Journal of Romania”, part 
I, no. 566 of 30 June 2006 and the Government Emergency Ordinance no. 73/2008, published in the 
“Official Journal of Romania”, part I, no. 440 of 12 June 2008), until 1 September 2009. According 
to art. 446 paragraphs (1) and (2) of the Law no.286/2009, the Law no.301/2004 was repealed 
without having ever entered into force. 
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Procedure, but it does not regulate them explicitly as preparatory measures). In the silence 
of the law, the legal procedure may be of any kind (criminal, administrative, civil etc.). 

The introduction of this text has been determined by the realities of the judicial practice 
and by the frequency, intensity and occurrence of these offences in the recent years, 
consisting in the parties’ or their representatives’ attempts to influence or intimidate, in the 
above shown manners, in the conduct of a trial, and thus it resulted a climate susceptible to 
seriously influence the judges’ or prosecutors’ impartiality, this situation being either 
advantageous for those referring to such means for the purpose of getting the aimed effect, 
or disadvantageous by receiving a hostile attitude from the magistrates. 

The criminality should be extended to any intimidating or influencing means not only 
through unreal public statements, but also through the agency of any pressure groups with 
intimidating and influencing purpose in the courtrooms or within the precincts of the court. 
Consequently, the phrase “through public statements” should be removed1.  

 
12. Compromising the interests of justice (art. 277) represents a new criminality2 

which was especially intended to increase the degree of exigency as regards the people who 
carry on their activity in the field of the administration of justice in relation to the 
management of certain data and information they obtain during a criminal trial, which may 
significantly influence the finding out of the truth or the right of the investigated or judged 
person to a fair trial. It was unequivocally proven in the judicial practice that the current 
non-criminal regulations are insufficient and inefficient and thus, the use of the criminal 
means for achieving the aimed goal is justified in the committee’s view and seems to be the 
only valid solution. 

According to the text editors’ opinion, the criminality of the offence of unrightfully 
disclosing confidential information regarding the time, the place, the manner or the means 
under which a piece of evidence shall be produced during the criminal prosecution, by a 
magistrate or by another civil servant who has taken note of these things in virtue of his 
position, is intended to prevent the leaks of confidential information, if this may hinder or 
prevent the criminal prosecution (for instance, the disclosure of the identity of a suspect 
whose means of communications are intercepted, the disclosure of an undercover operation 
envisaged or under progress, the disclosure of the data mentioned in a search authorization 
which has not been performed yet, the disclosure of information regarding the time and 
place where an operation to catch the criminals in the act is intended to be performed etc.).  

At the same time, for the purpose of attesting the guarantees regarding the right to a 
fair trial and especially the presumption of innocence provided in art. 6 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms, according to the 
committee’s proposal, it was criminalized also the offence of unrightfully disclosing any 
evidence means or official documents in a criminal case before the adoption of a decision 
not to proceed to judgment or for the final settlement of the case, by a civil servant who 
took note of these issues in virtue of his position. According to the Convention, the 
signatory States have, besides the negative obligation to refrain from any infringement of 

                                                 
1 See George Antoniu, op. cit., p. 24. 
2 For a more detailed examination of this incrimination rule, see Petre Dungan, A new 

criminality – compromising the interests of justice (O nouă incriminare – compromiterea intereselor 
justiţiei), in “Law” Journal („Dreptul”) no. 8/2010, p. 76-86. 
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rights beyond the allowed limits, also the positive obligation to take the necessary actions in 
order to guarantee that these rights are not infringed by any other person, so that the 
infringement of the presumption of innocence binds the State in case of the breach of any of 
the abovementioned obligations.  

This regulation intended to prevent the civil servants from publicly submit any 
evidence means (witnesses’ statements, expertise, audio and video recordings, reports of 
reproduction of certain recorded conversations etc.) in a pending criminal trial for the 
purpose of not changing the presumption of innocence into a provisional presumption of 
guilt until the settlement of the case. Moreover, the assessment of evidence, not matter its 
content, may often result in false conclusions insofar as it is not assessed in relation to the 
entire documentary evidence of the file in order to determine its legality, relevance and 
weight-of-evidence (for instance a telephone tapping whose content certainly shows that the 
commission of an offence may be declared as illegal in case in the conduct of the trial it is 
proved that it was not authorized or is falsified; a testimony which is proved to be false 
subsequently etc.), however, once it is publicly submitted as an apparently incriminating 
piece of evidence, it will inevitably induce a feeling of guilt, and sometimes it couldn’t even 
be changed by stating the official verdict of not guilty decided by the legal authorities1. 

On the other hand, the text was not intended to allow the concealment, under the 
statement of protecting the interests of justice, of certain disclosures contrary to those 
interests committed by the authorities, and for this reason a special justification cause was 
provided and according to this cause the disclosure or revelation of any obviously illegal 
actions or activities committed by the authorities in a criminal case, shall not represent a 
crime. 

Art. 277 includes a standard variant in paragraph (1) and two type variants – 
paragraphs (2) and (3). Consequently, these are kept in multiple offences both between 
them and in relation to the initial offence, if they have been committed by the same person, 
even if a similar punishment is provided for them, since they are not fungible, they could 
not be interchangeable. 

Any provisions similar to the Romanian provision are set forth in art. 226-13 and 434-
7-2 of the French Criminal Code, art. 379 bis of the Italian Criminal Code, art. 466 of the 
Spanish Criminal Code, art. 371 of the Portuguese Criminal Code, art. 293 of the Swiss 
Criminal Code and in Chapter 20 of the Swedish Criminal Code. 

Certain doubts were expressed regarding the text, considering that it included a 
criminality which did not correspond to the realities in our country and represented an 
excess of punishment not being justified either under the requirements of the doctrine, or of 
the case law and a non-critical taking over of art. 463-467 of the Spanish Criminal Code2. 

 
13. Breach of solemnity of hearing (art. 278) consists in using insulting and obscene 

words or gestures, susceptible to disturb the court activity, by a person participating or 
taking part in a proceeding conducted before the court for the purpose of protecting the 
solemnity of hearings, as the text was introduced due to the exclusion of the criminality of 
the insult and defamation offences.  

                                                 
1 See the Explanatory Memorandum of the Draft of the new Criminal Code, http://www.just.ro. 
2 See George Antoniu, op. cit., p. 24. 
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Several acts criminalized under art.278 were found, in other formulation, in the content 
of art. 2721 paragraph (1) of the Criminal Code of 1968 regarding the defiance of the legal 
bodies1, this rule being similar to the examined rule, but has a broader scope of application. 

At the same time, the purpose of criminality consists in protecting the solemn climate 
and the smooth conduct of the legal proceedings before the court and not necessarily the 
honour or the reputation of the representatives of the legal authority. Consequently, the 
offensive behaviours against any person present in the courtroom are punished, no matter if 
the respective person participates or not in the conduct of the proceeding (for instance, the 
insults addressed to the audience of the courtroom) whenever they are addressed to the 
judge, to the prosecutor or to the attorney-at-law in the course of the proceeding. The crime 
of defying justice cannot be committed by the judge presiding or participating in the 
hearing as he has the capacity of secondary passive subject in relation to the content of the 
criminalized offences, but in case the judge commits such offences in the course of the 
proceeding, he will be liable for abusive behaviour2. 

The breach of solemnity of hearing shall be punished with imprisonment of one month 
to 3 months or by a fine. 

The text supersedes the assault committed by words or gestures besides other 
objectives, does not punish the offences of defying justice (except through an extremely 
unsound interpretation) and involves excessively mild punishments3. 

 
14. The judicial assault (art. 279) represents a special and aggravated variant of the 

crime of assault (art. 257), even if it could have been provided in its content as an 
aggravating circumstantial element and aims at protecting the persons with judicial 
important functions in performing the act of justice against the actions of mental or physical 
violence in the exercise of these functions.  

The standard variant criminalizes the threat, the battery or other violence actions, 
bodily injury, the beating, battery or other physical abuse causing injury or flicks of death 
or the murder, committed against a judge or prosecutor exercising his job duties. These are 
sentenced by the punishment provided by law for that offence and whose special limits are 
increased by half. 

The assimilated variant is characterized by the commission of an offence against a 
judge or prosecutor or against his assets, for the purpose of intimidation or revenge, in 
relation to exercising his functions. The manner of punishment is similar to that provided in 
the specific offense. 

                                                 
1 For a critique of this regulation, see Petre Dungan (II), Assault and defiance of the judicial 

bodies (Ultrajul şi sfidarea organelor judiciare), in “Law” Journal („Dreptul”) no. 6/2009, p. 171. 
The author considered that art. 2721 of the Criminal Code of 1968 represented an excess of 
criminality as the limits of punishment provided in case of assault, as they had been increased under 
the Government Emergency Ordinance no. 198/2008, were sufficient, and on the other hand, it is not 
the number of criminalities which consolidates the authority, but the consistent, steady and 
professional way of the application of the law involves solid guarantees of defending the social 
relationships aimed under the two criminalities. 

2 See the Explanatory Memorandum of the Draft of the new Criminal Code, http://www.just.ro. 
3 See George Antoniu, op. cit., p. 24. 
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In the opinion of the editors of the code1, the justification of the distinct criminality of 
the judicial assault as opposed to the offense of assault consists in the fact that, to the extent 
permitted by law, the judge, the prosecutor or the attorney-at-law have the most important 
legal duties (this distinction is provided in art.341 and in art.343, which are both set forth in 
the Italian Criminal Code), and the smooth conduct of a criminal trial and its result critically 
depend on the way they are accomplished, and thus, from this perspective it is justified to 
ensure an increased protection against any form of violence exercised on them.  

Although the creation of this criminality represents an option of the lawmaker, we 
consider that it would be required to correlate it with the rules of criminal procedure which 
set forth the composition of the criminal legal bodies, because the categories provided in 
art. 279 are not the only categories which significantly contribute to the application of 
criminal justice. In our view, all the legal bodies have significant duties regarding the 
application of justice so that their division into bodies with more or less important duties, 
only because this is applicable in the criminal laws of other countries, without considering 
the realities in our country, doesn’t seem inspired to us. Consequently, de lege ferenda it 
would be required to introduce the criminal investigation bodies as a passive subject as they 
are part of the legal bodies which contribute to the application of the criminal law; thus, we 
propose to replace the term “prosecutor” with the phrase “criminal prosecution body”2. The 
judicial practice agrees to the above replacement, as most of the assault offences have been 
committed against this category of legal bodies. 

At the same time, we consider that it would be also required to explicitly introduce the 
judge of rights and freedoms and the judge of the judge of the preliminary hearing within 
the category of the passive subjects of this offence. 

Last, but not least, in paragraph (4), it would be required to introduce the phrase “in the 
course or” after the term attorney-at-law in order to explicitly cover all the situations in 
which he might be outraged.  

The text is drawn up as wrongly formulated by referring to the offences of threat, 
battery, bodily injury, even if we are talking about actions criminalized as judicial assault3. 

 
15. Abusive research (art. 280) consists in making promises, threats or violence 

actions against a person prosecuted or judged in a criminal case, by a criminal prosecution 
body, a prosecutor or a judge, in order to determine him to give or not give any statements, 
to give false statements or to withdraw his own statements. The criminal rule was subject to 
certain content amendments as opposed to its configuration in the previous criminal law. 

                                                 
1 In this respect, see Norel Neagu, Judicial assault (Ultrajul judiciar) (comment), in the “New 

commented Criminal Code. Special part” („Noul Cod penal comentat. Partea specială”), vol. II, by 
Vasile Dobrinoiu, Ilie Pascu, Mihai Adrian Hotca, Ioan Chiş, Mirela Gorunescu, Costică Păun, 
Maxim Dobrinoiu, Norel Neagu, Mircea Constantin Sinescu, Universul Juridic Publishing House, 
Bucharest, 2012, p. 466. 

2 See Constantin Duvac, Certain critical remarks regarding the draft of a second new Criminal 
Code (Unele observaţii critice cu privire la proiectul unui al doilea nou Cod penal), in the 
“Romanian Journal of Forensic Science” („Revista română de criminalistică”) no. 4, 2009, p. 153 
and in “Cross-border Criminality between the present and the future” („Criminalitatea 
transfrontalieră la graniţa dintre prezent şi viitor”, T.K.K. Debrecen, Hungary, 2009, bilingual edition 
(Romanian-Hungarian), p. 106, 390. 

3 See George Antoniu, op. cit., p. 24. 
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First, the category of the authors of this own offence was exhaustively and explicitly 
mentioned, respectively the judge and the criminal prosecution bodies. The criminal 
investigation bodies may belong to the judicial or special police department. 

In this respect, for the purpose of the text simplification, it might have been more 
convenient that the phrase be used by a criminal judicial body. 

Then, as regards the passive subject which is fully described, the criminal prosecution 
must have been initiated, at least, in order to subsist the crime into question, while the 
previous text was applicable and in case these actions had been committed in the stage of 
the actions prior to the initiation of the criminal proceedings. As the new Code of Criminal 
Procedure waived this procedural institution of the preliminary actions, the criminal 
lawmaker took into account this reality upon drawing up art. 280. 

This option is not excluded from the critique as the actions criminalized in the text may 
be committed also during the period starting from the receipt of the notification (complaint, 
denunciation, notification ex officio, finding note and so on) until the initiation of the 
criminal prosecution, when the investigated person acquires the capacity of suspect, but due 
to the used formulation, art. 280 is not applicable in such cases, as the criminal law is 
strictly construed and interpreted. As such, de lege ferenda, the term persons should be 
followed by the word investigation. 

On the other hand, from the subjective point of view, the intent with which the author 
acts, was extended from obtaining (giving) statements to the situations in which the passive 
subject should not give any statements, should give false statements or withdraw his 
statements. This purpose has a sense of finality, but not a sense of result or destination, so 
that it is not necessary to be achieved for committing the offence, as it is sufficient to find 
that it was intended by the perpetrator upon committing the criminalized action. 
Consequently, the specific subjective element of this offence is represented by the direct 
intent qualified by its purpose. 

Likewise, the lawmaker introduced an assimilated variant in the content of the abusive 
research, consisting in the production, falsifying or making up unreal evidence by a 
criminal prosecution body, a prosecutor or a judge. In the silence of law, the judge may be 
the judge of rights and freedoms, the judge of the preliminary hearing or the presiding judge 
(who properly judges the case). 

This is also a specific variant of misleading the legal bodies as a way of committing, 
which could not be included in that offence because of the capacity held by the active 
subject (the legal body itself)1. 

In exchange, the assumption according to which the criminalized action was 
committed against a witness, expert or interpreter, has not been taken over anymore in the 
content of this criminal rule. 

The special limits of the sentence of imprisonment were increased as opposed to those 
limits provided in the previous criminal law (imprisonment of 2 to 7 years as compared to 
the sentence of imprisonment of one to 5 years), and it was supplemented with the 
complementary punishment of the prohibition of exercising the right to hold a public office. 

 
16. Submission to ill-treatments (art. 281). The content of this criminal rule was 

considerably amended as compared to the existing text of the previous criminal law. 

                                                 
1 See Vasile Dobrinoiu, Abusive Research (Cercetarea abuzivă) (comment), op. cit., p. 469. 
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First, a new assumption of criminality was introduced, consisting in the submission of 
a person to serve a punishment, safety or educational measures in other way than that 
provided by the legal provisions, which, in the light of the previous criminal law, took part 
of the legal content of the illegal arrest – art. 266 paragraph (1) of the Criminal Code of 
1968 – from which the normative method of illegal detention or arrest was excluded. This 
normative method was repealed, but not decriminalized, because in case of committing 
such offences, art. 205 will be applicable (illegal deprivation of liberty). The punishment 
provided by law in case of this variant shall be the sentence of imprisonment of 6 months to 
3 years and the prohibition of exercising the right to hold a public office. 

This solution has been deemed as erroneous since this assumption refers to an illegal 
enforcement, in the sense that the law of the enforcement of the sentence is violated in these 
cases, and sometimes a milder form of enforcement than that provided by law might be 
attained. If only the breach resulted in ill-treatment (degrading or inhuman treatment) it 
could be supposed to be the submission to ill-treatments1. 

The legal provisions which the text refers to, are first, those of Law no. 253/2013 on 
enforcement of sentences, of the educational measures and of other non-custodial measures 
decided by the legal bodies in the course of the criminal trial2 and those of the Law no. 
254/2013 on enforcement of sentences and of the custodial measures decided by the legal 
bodies in the course of the criminal trial3, but also those of the regulations issued for their 
application (Government Decisions, orders and instructions of the Minister of Justice or of 
the Minister of Internal Affairs and so on) if they regulate the execution of the criminal law 
penalties. 

As an aggravated variant, the provision of art.267 of the Criminal Code of 1968 was 
taken over with certain amendments, and acquired the following legal content: “submission 
to degrading or inhuman treatments of a person being on remand, held in detention or in the 
execution of a safety or educational custodial measure, shall be punished with 
imprisonment of one to 5 years and with the prohibition of exercising the right to hold a 
public office”.  

In compliance with the terminology used in art.3 (Prohibition of torture) of the 
European Convention of Human Rights and Fundamental Freedoms, art. 4 (Prohibition of 
torture and punishments or of the inhuman or degrading treatments) of the Charter of 
fundamental rights of the European Union, but also with art. 22 paragraph (2) of the 
Constitution of Romania, according to which “no one can be submitted to torture and to any 
kind of punishment or to inhuman or degrading treatments” the phrase “ill-treatments” was 
replaced with that of “inhuman or degrading treatments”, and from this point of view a 
limitation of the scope of application of the text operates. 

It is noted that, as compared to the previous criminal rule, in case of the educational 
measures, the text will be applicable if only the passive subject is in the execution either of 
the detention in an educational centre (art. 124), or of the detention in a detention centre 
(art. 125). 

In case of both assumptions of criminality, the complementary punishment of the 
prohibition of exercising the right to hold a public office was added. 

                                                 
1 See George Antoniu, op. cit., p. 24. 
2 Published in the “Official Journal of Romania”, part I, no. 513 of 14 August 2013. 
3 Published in the „Official Journal of Romania”, part I, no. 514 of 14 August 2013. 
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17. Torture (art. 282) has the content similar to that of art.2671 of the previous 
criminal law, as the text was taken over with some non-essential styling. 

The content of the specific offence is almost identical with the previous content, and 
the term “agent” was replaced with “civil servant”. The physical or mental pains, to which 
the text refers, may have the intensity of those specific to the offence provided in art. 193. 

If these produce any of the consequences to which art.194 refers (bodily injury), the 
torture will be classified in art.282 paragraph (2), and if the victim dies, the paragraph (3) of 
art.282 shall apply. Regarding this last assumption, the lawmaker did not maintain anymore 
the sentence of life imprisonment, however, the punishment of imprisonment of 15 to 25 
years being kept, taking into consideration the praeter-intentional nature of the death of the 
passive subject. 

A novelty element is represented by the introduction of the complementary punishment 
of the prohibition of certain rights in all the variants incriminating the complementary 
punishment of the prohibition of exercising certain rights. 

In a correct manner and consistently with the option of the doctrine, the criminal 
lawmaker of 2009, as a difference from the previous lawmaker, understood not to sanction 
anymore the attempt, except the specific offence, and not the praeter-intentional of the 
paragraphs (2) and (3). 

 
18. Unjust repression (art. 283) has a different content as compared to that provided 

in art.268 of the previous criminal law and consists in the action of initiating the criminal 
proceeding, of taking a preventive non-custodial measure (judicial control or judicial 
control on bail) or to sue a person even if he is known as being innocent.  

The sentence of imprisonment was mitigated (imprisonment of 3 months to 3 years, as 
opposed to the sentence of imprisonment of 2 to 7 years), and the prohibition of exercising 
the right to hold a public office was added to this. 

The amplification of the legal content of this offence was deemed to be excessive in the 
circumstances in which this text was not enforced in the judicial practice, and the 
criminalization rule was more intended to reply to a theoretical assumption. As such, a 
proposal was made to return to the more synthetic and symbolic formulation of art.344 of 
the first new Criminal Code of 20041. 

The detention or arrest or conviction of a person, even if it is known that he is innocent, 
were criminalized in the aggravated content of the unjust repression, being punished with 
imprisonment of 3 to 10 years and the prohibition of exercising the right to hold a public 
offence.  

The arrest may be provisional or house arrest. 
The subjective element of this offence consists in the intent which may be direct or 

oblique, and in all cases the active subject must know that the victim is innocent. 
 
19. Disloyal legal assistance and representation (art. 284) represents a new criminal 

rule, significantly amended as opposed to the variant proposed by the commission2 and 

                                                 
1 See George Antoniu, op. cit., p. 25. Otherwise, see Petre Dungan, Unjust repression (Crimes 

against application of justice) (Represiunea nedreaptă) (Infracţiuni contra înfăptuirii justiţiei), op. 
cit., p. 521. 

2 See art.275 of the Draft. Upon substantiated criticism of the doctrine, the text of the Draft was 
much improved and kept, even if it had not been required by the criminal doctrine or by the legal 
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intends to sanction the judicial fraud intentionally caused by the persons requested to 
represent or defend a person’s interests in the conduct of a legal proceeding, committed by 
hidden agreements with the opponents of the parties he represents in a legal proceeding. In 
such cases, the interests of the represented persons are often seriously affected, and 
sometimes irreparable (for instance, the attorney-at-law assisting a person in a civil action, 
misleads the latter by informing him that he cannot appeal a decision even if this right is 
provided by law, or advises the opposing party about what kind of due diligence he can 
exercise in order to win the case against his own client)1. 

The standard variant criminalizes the offence of the attorney-at-law or of the legal 
representative of a person who, based upon the fraudulent agreement with a person who has 
contrary interests in the same case, in the conduct of any legal or notarial proceedings, 
prejudices the interests of his client or of the represented person, and the punishment 
provided by law shall consist of imprisonment of 3 months to one year or of a fine. 

The assimilated variant consists of the fraudulent agreement between the attorney-at-
law or the representative of a person and a third party interested in the solution to be ruled 
in the case, for the purpose of prejudicing the interests of his client or of his represented 
person. 

The text was inspired by the provisions of art.467 of the Spanish Criminal Code, art. 
371 of the Portuguese Criminal Code, art.380 of the Italian Criminal Code and § 356 of the 
German Criminal Code. 

Although the criminality name could suggest this, the offence provided in art.284 is not 
a two-term crime, with two different incriminations (disloyal legal assistance and disloyal 
representation) which, if they are breached by the attorney-at-law, he will not be held liable 
for multiple crimes, but for a single crime with alternative content (apparent plurality of 
crimes) as the two normative assumptions do not regulate two distinct offences, but a single 
offence, however being committed under different circumstances determined either by the 
capacity of the person whom a fraudulent agreement is concluded with, or by the 
introduction of an essential subjective requirement in paragraph (2) which determines the 
assimilated offence to be committed only with direct intent qualified by its purpose. 
Otherwise, the specific offence may be committed with oblique intent, as well. 

The criminal action is initiated upon prior complaint of the injured party. 
 
20. Escape (art. 285), in its standard variant, has a content similar to the content 

provided in art. 269 paragraph 1 of the Criminal Code of 1968, respectively the escape from 
the lawful arrest or detention, and its minimum limit remained the same (6 months), 
however the maximum special limit of the sentence of imprisonment was increased from 2 
years to 3 years.  

The content of the aggravated variant (in this case the punishment consists of the 
sentence of imprisonment of one to 5 years and of the prohibition of certain rights) 
excluded the circumstances of committing the offence by two or several persons together, 
as the committee intent was to simplify the criminality texts also by decreasing the number 

                                                                                                                                      
practice of our country and it might give rise to certain controversies regarding its application. – See, 
in this respect, George Antoniu, op. cit., p. 25. From this point of view, the author had proposed even 
to exclude the text. 

1 See the Explanatory Memorandum of the Draft of the new Criminal Code, http://www.just.ro. 
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of the aggravating circumstantial elements having any correspondent among the 
aggravating circumstances, provided in the general part of the code. Likewise, the phrase 
“other instruments” was excluded due to its equivocal nature, and only the phrase 
“escape… committed by using violence or arms” was kept as an aggravated normative 
approach. 

According to paragraph (3), the proper definition of the escape was supplemented with 
two assimilated normative approaches, the escape being considered as well as: 

a) the unjustified absence of the sentenced person at the detention place, upon expiry of 
the period in which he had no restriction of freedom; 

b) the unauthorized leave, by the sentenced person, of the workplace being outside the 
detention place. 

As regards the normative approach provided in paragraph (3) letter a), it has been 
stated that it was unclearly formulated (when does the period in which each person is 
without any legal restriction of freedom, expire?). It may refer to the convicted failure to 
appear after the expiry of a leave granted by the penitentiary for an unlimited period or he is 
hospitalized or at work outside the penitentiary1. 

In line with the doctrine suggestion2 (the editors of the new criminal law had waived 
this provision), the provision of paragraph 3 of art. 269 of the Criminal Code of 1968 was 
kept, reformulated and harmonized with the Decision on the appeal in the interest of law no. 
LXXX (81)/2007 of the High Court of Cassation and Justice3, and thus in compliance with 
paragraph (4), “the punishment enforced for the crime of escape is added to the remaining 
sentence not served upon escape”.  

Correctly, the phrase “without exceeding the general maximum limit of the sentence of 
imprisonment” was not taken over anymore, as such a general limitation was introduced 
according to art. 2 paragraph (2), and in compliance with this text “No punishment can be 
determined and enforced beyond its general limits”. 

 
21. Facilitating escape (art. 286), in its specific form, has the same content as in the 

previous criminal law (“facilitating escape through any means”), but the special limits of 
punishment were significantly mitigated (imprisonment of one to 5 years, as opposed to the 
imprisonment of 2 to 6 years).  

The higher degree of the abstract social danger of the offence of facilitating escape is 
different from the escape criminalization, and its sanction by a more severe sentence, as 
well as its punishment when it is committed also by fault. 

In this way, the lawmaker established, by way of exception to the provisions of art. 49 
(punishment on case of participants) – setting forth the legal action of making the 
punishment equal for the author and the participants, even if it admits its judicial 
diversification in relation to each active subject’s contribution to the offence and to the 
general individualization criteria – a legal diversified regime of imposing penalties for the 
accomplice in escape who in all situations, will be punished more severely than the author 
of the escape. On the other hand, the distinct criminality of certain actions of aiding shall be 
also construed as an exception to the Monist theory regarding the criminal participation 

                                                 
1 See George Antoniu, op. cit., p. 25. 
2 Ibidem. 
3 Published in the „Official Journal of Romania”, part I, no. 780 of 21 November 2008. 
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adopted by the domestic criminal law system, and it can be considered as an assumption 
consecrating the theory of the complicity as distinct offence1. 

As a consequence of the sui generis criminality of the actions of aiding escape, in the 
assumption in which the same person, being legally on remand or in detention, facilitates 
the escape of another person, and afterwards escapes himself, he will be held liable for 
multiple offences among the offences of facilitating escape and escape2. 

Its aggravated variants, as a difference from the standard variant, received another 
configuration. Thus, regarding the first aggravating circumstantial element, the phrase 
“narcotic or paralyzing substances” was introduced instead of the phrase “other 
instruments”. A new aggravating circumstance is determined by the action of facilitating 
the escape of two or several persons under the same circumstance, and the third aggravating 
element is applicable even if the sentence of imprisonment provided by law is less than 10 
years, and the convicted was punished by a prison sentence beyond this limit. 

Facilitating escape is more serious when referring to a more dangerous convicted as it 
involves a personal relationship between the escapee and the person facilitating the escape, 
but also the circumstances under which he facilitates this escape and which are influenced 
by the more dangerous individual nature of the convicted whose escape is facilitated3. 

The capacity of the person as a direct active subject who had the duty to watch the 
individual on remand or in detention, remained an aggravating circumstance of each 
criminality assumption of the text, and in this case the special limits of the punishment are 
increased by one third. 

Likewise, the offense of facilitating escape is sanctioned also when committed by fault 
if the author is a person whose duty consisted in watching the individual on remand or in 
detention. 

The attempt to intentionally facilitate escape shall be punished. 
 
22. Non-observance of court orders (art. 287) was given another legal content, much 

more analytical than that provided in art. 271 of the Criminal Code of 1968, which was also 
due to the taking over of certain incrimination rules with amendments, provided in special 
laws, and which were changed into alternative normative approaches from distinct offences 
in the content of the basic variant of art. 287. 

For instance, the normative approaches of art. 287 paragraph (1) letters d) and e) were 
found in art. 261 and 272 of Law no. 53/2003 of the Labour Code, as republished4, and the 
normative approach of art. 287 paragraph (1) letter b) represents a taking over together with 
amendments, of the rule set forth in art. 56 paragraph (6) of Law no. 188/2000 on bailiffs, 
as republished5.  
                                                 

1 See Constantin Duvac, Facilitating escape (Crimes against application of criminal justice) 
Înlesnirea evadării (Infracţiuni care împiedică înfăptuirea justiţiei penale), in “Treaty of Criminal 
Law. Special part” („Tratat de drept penal. Partea specială”) by Gheorghe Diaconescu, Constantin 
Duvac, C. H. Beck Publishing House, Bucharest, 2009, p. 587. 

2 Ibidem. 
3 See George Antoniu, op. cit., p. 25-26. 
4 Republished in the “Official Journal of Romania”, part I, no. 345 of 18 May 2011, as 

subsequently amended and supplemented. 
5 Republished in the “Official Journal of Romania”, part I, no. 738 of 20 October 2011, as 

subsequently amended and supplemented. 
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The new regulation punishes by a sentence of imprisonment of 3 months to 2 years or 
by a fine, the offence of non-observance of a court order committed by: 

a) resistance to its enforcement, opposing to the enforcement body; 
b) refusal of the enforcement body to enforce a court order, under which he is obliged 

to perform a certain act; 
c) refusal to assist the enforcement body to enforce the court order, on the part of the 

persons having this obligation according to law; 
d) non-enforcement of the court order under which the re-employment of an employee 

was decided; 
e) non-enforcement of the court order regarding the payment of salaries within 15 days 

from the request of enforcement which the concerned party addresses to the employer; 
f) non-observance of the court orders regarding the calculation, payment, update and 

recalculation of pensions; 
g) preventing a person from wholly or partially using an estate owned according to a 

court order, by the individual on whom it is binding. 
As a difference from the previous provision, the resistance to the enforcement of a 

court order does not need to be shown by threat or violence, and in these cases the rules 
related to the concurrence of several offences shall apply, and thus the non-observance of 
the court orders became a simple crime. In exchange, the text requires that the resistance to 
the enforcement should be performed by opposing to the enforcement body. 

It is noted that both the refusal of the enforcement body to enforce a court order under 
which it is obliged to perform a certain act, and the refusal to assist the enforcement body in 
the enforcement of the court order, by the persons who are obliged in this respect according 
to law, are introduced in the content of the specific offence. 

In certain assumptions determined by the object of the judgment, the simple non-
enforcement of the court order shall fall within the provisions of art. 287 paragraph (1) 
letters d), e) and f). 

Art. 287 paragraph (1) letter g) took over the variant provided in art. 271 paragraph (2) 
of the previous Criminal Code, by adding the mention “by the individual on whom the court 
order is binding”. 

In case of the offences provided in letters d)-g), the criminal action shall be initiated 
upon prior complaint of the injured party – paragraph (2). 

 
23. Non-execution of criminal penalties (art. 288) has no correspondent in the 

previous criminal law, but certain normative approaches were found in the content of  
art. 271 paragraphs 4 and 5 of the Criminal Code of 1968, with the side name of non-
observance of the court orders.  

The standard variant criminalized the absconding from prison sentence or the non-
execution according to law, of a complementary or accessory penalty or of the safety 
measure provided in art. 108 letter b) and letter c), by the individual on whom these 
penalties were imposed, and the punishment provided by the text consists of imprisonment 
of 3 months to 2 years or by a fine, if the offence does not represent a more serious crime. 

The text was introduced by the editors of the new criminal law in order to sanction the 
non-execution of a complementary or accessory penalty (for instance the interdiction 
imposed on the convicted to find himself in different places, to get in touch with certain 
persons etc.) or of the safety measure consisting in the prohibition of the right to hold an 
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office or to exercise a profession, a job or another activity, insofar as the breach of these 
interdictions imposed on the convicted does not represent a more serious crime (for 
instance, the fraudulent leaving of the country of the convicted who was prohibited the right 
to leave this territory, shall fall within the scope of the crime of fraudulent border crossing, 
since the limits of punishment provided by law in this case are higher). 

The subsidiarity clause “if the offence does not represent a more serious crime” 
overturns the principle of specialty, according to which the special rule shall apply to the 
detriment of the general rule even if it provides a milder punishment and according to this 
the main criminal rule provided in art. 288 paragraph (1) becomes subsidiary if another 
rule, no matter its origin (Criminal Code, special criminal laws, special laws with criminal 
provisions), sanctions the concrete offence more seriously. 

On the other hand, it was criminalized the absconding from the execution of an 
education custodial measure (the detention in an educational or detention centre) as it was 
intended to establish a milder regime of imposing penalties than that imposed against the 
crime of escape, respectively the imprisonment of 3 months to one year or a fine – 
paragraph (2). 

Finally, the content related to this crime includes as well, criminalizes the non-
execution of the accessory penalties, which may be imposed on those legal entities whom 
the criminal law exempts from dissolution or suspension (political parties, legal entities in 
the field of media etc.) as this is the only way in which the respective legal entities may be 
sanctioned for the non-performance of the abovementioned obligations, according to the 
opinion of the committee. 

The introduction and the manner in which this new criminality was developed, were 
criticized in the specialty literature. It was stated, to this end, that the criminality did not 
correspond to the realities in our country, that it represents an excess of repression not 
having been suggested either by the doctrine or by the judicial practice. If the absconding 
from the execution of a custodial sentence does not represent a crime (except the escape), 
the action of sanctioning the absconding from the execution of the other criminal penalties 
is not justified at all, all the less the accessory and complementary penalties1. 

De lege ferenda, it would be required to waive the terms “complementary” and 
“accessory”, as art. 285 does not include all the ways in which the convicted may abscond 
from the execution of the main sentence, and the content of the rule should be 
supplemented with an assumption regarding the legal entity absconding from the execution 
of a sentence.  

In order to adequately reflect the content of art. 288, its side name should be changed 
into “non-execution of the criminal law penalties”. 

                                                 
1 See George Antoniu, op. cit., p. 26. In the author’s opinion, most times, the lack of diligence 

on the part of the authorities responsible for ensuring the execution of penalties, lies at the basis of 
committing such offences. 


