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Abstract

In this study, the author outlines the definition of the offense in terms of the new Criminal
Code and the Criminal Code in force. He also examines the essential features of the offense
stipulated by the new Criminal Code. In the final part, the author presents interesting
compar ative law elements in the matter.
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1. Thedefinition of offensein the new Criminal Code

The Criminal Code adopted by Law. 286/28@fines the offense in Art. 15 paragraph
(2). According to this text, the offense is the pobvided by the criminal law, committed
with guilt, unjustified and imputable to the perssho committed it.

The Criminal Code in force defines the offense iri. A7, paragraph (1) as the act
presenting social hazard, committed with guilt anavided by the criminal law.

As can be seen, essential differences betweemnvthgdneral criminal laws are noted in
the general definition of the offense. The legmlavf abandons the idea that the new
Criminal Code offense is the act as presentingasbeizard, thus meeting the requirements of
the doctrine, to abandon the social hazard assengal feature of the offense.

Another characteristic is referred to instead of Key feature, namely “the act provided
by the criminal law” thus granting this essenteature the priority it deserves and which the
Criminal Code in force mentions it as a last featturther, the new definition refers to guilt,
considered the second essential feature, natusdlipted subsequent to the characteristic
related to the deed provided by the criminal lalve hew general definition of the offense
adds another two key features to the said oneselyaire unjustified nature (i.e. the lack of
supporting reasons) and imputability of the persbo committed the crime.
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2. Justifying the legal definition of the offense

The general definition of the offense containedtin 15 par. (1) of the new Criminal
Code is justified for several reasons.

First, in this definition the four essential feasicommon to all offenses are highlighted,
namely: the deed to be provided for by the crimlaal, the deed to be committed with guilt,
the deed to be unjustified and the deed to be iafpeito the person who committed it.

The essential features of the offense should notcdr@used with the constituent
elements of each offense in partic@llar

As the essential features are qualities, featunesacterizing the offense in general and
every offense individually are not covered by theious acts that constitute offenses, but are
reflected in this content and highlight its crimicaaracter; on the contrary, the constituent
parts come under the contents of each offensededan particular, thus customizing the act
stipulated by the criminal law.

When an offense referred to in the criminal lankaan essential feature, it loses the
criminal nature and can not constitute an offer@danversely, when the offense lacks a
certain constituent element of an offense, suclkens# can be another offense, thereby
keeping the criminal nature (e.g., instead of myrdenslaughter; instead of assault, threat
or personal injury).

This distinction between essential features andstitoent elements that the new
Criminal Code establishes by regulating each offgaresents a real theoretical and practical
importance, because it allows a double check oarcheiing the existence in particular of
offenses, meaning a generic one on the presentedey features and a specific one on
meeting the specific constituents, both relevanefesuring compliance with the law.

Secondly, it expresses some general principled) siscthe principle that there is no
criminal offense and no criminal liability if theffense is not incriminated by law; the
principle that there is no crime without guilt and objective criminal liability, and the
principle that there is no offense if the deed e@mmitted in circumstances allowed by law.

Thirdly, the legal definition of the offense hagdérelevance in other respects, as well:

a) the definition of offense in general serveseabnait the criminal illicit scope from that
of the non-criminal illicit, namely the delimitanoof acts which are other illegal acts-type
offenses (administrative, civil, disciplinary) @wful acts-type offenses. Only those acts that
are described in the criminal law are deemed caindeeds. An act not covered by the
criminal law can be a misdemeanor, misconductdeed permitted;

b) the general definition of the offense servesagiide for the legislator itself when
developing the indictment rules and taking outlef triminal illicit area the deeds that no
longer correspond to this concept. Therefore, whenthe legislator evaluates the deed by
observing that it actually meets the general canokpffense, that deed shall be incriminated
and, conversely, if the act described by the craiiaw no longer has the essential features
of the offense, it will be decriminalized;

c) the legal definition of crime is particularlylegant also from the practical point of
view. In all cases, the judiciary hearing the crialicase must establish the existence of all
essential features of the offense within the dewdmoitted. Absence of any of these leads to
lack of offense, together with all the consequerddhis solution;

2 See V. Dongoroz, S. Kahane, I. Oancea, |. FodoHi@écu, C. Bulai, R. $hoiu, Theoretical explanation
of the Romanian Criminal Code. The General Part, Vol. |, the Romanian Academy Publishing House, 1$693.
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d) the provisions defining the general conceptftérse have implications for the scope
of the General Part of the Criminal Code provisigoserning other institutions concerning
the offense. For example, within the provisionsadtempt (Article 32-34) or participation
(art. 46-52). Attempt shall be deemed an offenseiged that, being incriminated by law, it
meets the essential features provided for in &t. Also, participation acts (co-author,
incitement, complicity) shall be sanctioned to tleent that they concern an act that
combines the essential features of an offenserdiocpto art. 15 par. (1).

3. Theessential features of the offense

A. Thedeed to be provided by the criminal law

The provisions of art. 15 par. (1) of the new CriadiCode refer, at first, to the provision
of deed in the criminal law because, naturally, ldgislator, whenever it considers that an
offense of some seriousness was actually perpetratel which might be repeated
incriminates it under the criminal law, i.e. an amg law, emergency ordinance or other
legislative act which, on the date of the adoptitag the force of law.

While the conduct rule described by the incrimioatiule is observed, the offense takes
only this formal and hypothetical aspect; howevethe law is overruled by committing an
act that meets the description of the incriminatiegt in force at that time, the offense
becomes a specific illicit, a real judicial fact.

Specific offenses are nothing more than the actsctfely committed under the
conditions contained in the incriminating descoptiof abstract offenses. For example, the
criminal law describes in the indictment wordingsasuch as murder, rape, theft, robbery, etc.
In these descriptions we have offense in abstr&ubif a criminally liable person actually
commits murder, rape, theft, robbery, etc., thesedd, as they match the description in the
incriminating wordings, shall become specific offes.

Given the foregoing, the criminal doctrihexpressed the opinion which we appreciated
as justified, i.e. that the provision of the deedhie criminal law as an essential feature of the
offense shows the existence of three facts, namely:

a) the existence of an incriminating rule, a lawtgra which, under criminal sanction,
prohibits a particular action or inaction;

b) committing specific deeds like those describgthle legislator in the indictment rule;

c) consistency between the objective charactesistic the offense and those of the
offense charged.

a) We cannot talk about offense aslong as there isno legal provision to prohibit or
declareillicit a particular action or inaction, and to enfor ce the sanction.

The indictment rule includes the description oftbtite objective features of the offense
charged and the subjective ones, as the offensgedhavould have no legal significance
without the subjective element.

% See: C. Bulai, B.N. BulaCriminal law handbook. The General Part, Universul Juridic Publishing House,
Bucharest, 2007, p. 146; V. Dongorap, cit., p. 161; G. AntoniuThe new Criminal Code with comments, C.H.
Beck Publishing House, Bucharest, 2006, p. 159-F65treteanuTreaty of criminal law. The General Part,
Publishing House, Bucharest, 2008, pp. 199-200Pdscu,Criminal Law. The General Part, 2nd edition,
Hamangiu Publishing House, Bucharest, 2009, p. ¥2@obrinoiu, G. Nistoreanu, I. Pascu, A. BoroiMolnar,
V. Lazir, Criminal law. General Part, Europa Nova Publishing House, Bucharest, 1997128; T. Dima,
Criminal law. The General Part, 2nd edition, Hamangiu Publishing House, Bucha23d7, p. 131; G. Antoniu,
Some reflections on the concept of indictment and the concept of offense, in R.D.P. no. 4/2010, p. 18.

3



The indictment rule applicable to deeds under thei@al Code, the Special Part, under
particular criminal law or non-criminal laws witlriminal provisions, describes the legal
contents of the offense committed perpetrated byatithor and states the criminal offenses
attempts which are subject to punishment. Accolgjnidpe indictment rule related to the
deed is a complete rule only when the author commthiereof. For example, Article 228
criminalizes theft, namely taking possession of ai& property or appropriation of without
the owner’s consent for the purpose of misapprapnraif theft is committed only by the
author, the rule applicable to the punishment tfeiethat provided by this law. When the
offense committed by the author is steal attenip$, punishable under Article 232 which is
supplemented by Article 228 criminalizing theft @$o by Article 33 which states that the
attempted punishment limits are reduced by half pamed with the offense committed;
likewise, if the theft was committed in joint crinal venture (co-author, incitement,
complicity), the provisions of art. 228 will be qupmented by those contained in Title I,
Chapter VI, relating to participation.

Thus, the legal pattern of the offense can bedbatribed in the Special criminal rule in
relation to committed offenses perpetrated by théha, and when the act is imperfectly
committed (attempt, exhausted act offense) or joiimhinal venture (co-author, incitement,
complicity), the legal pattern of the offense shml supplemented by the provisions of the
General part of the Criminal Code regulating thgpiaal forms of the offense and joint
criminal participation.

Content of the offense charged may be describedsimgle Special Criminal rule (e.g.
theft - art. 228; murder - art. 188, hitting or @tlacts of violence - art. 193; rape - art. 218,
bribery - art. 289, etc.) or by combining severadictment rules, for example: the legal
content of the offense of assault arises from thvabination of wordings describing threat
offenses (art. 206), hitting or other acts of vime (art. 193), personal injury (art. 194),
collisions or injury causing death (Article 195)urder (art. 188), first degree murder (art.
189), with the content in art. 257 of the new CnatiCode; robbery offense, the standard
type, results from the combination of rules conteniminalizing theft (Article 228),
aggravated theft (Article 229), threat (Art. 208)e act of striking or other acts of violence
(art. 193), with the content in art. 233.

It is possible that a deed to be described in aigp@dictment rule, but a general rule of
indictment (e.g., murder committed against forestsff related to the performance of
service duties was incriminated under art. 42 ofrgBoment Emergency Ordinance no.
59/2000 on the status of forestry, but the act ofdar is also incriminated by Articles 188
and 189 of the Criminal Code). Such situations fladrof criminal laws in a special rule and
a general indictment rule) are solved by givingpty to the special rule, and the general
rule gives way to the special one. If the specid will be repealed, it will not mean that the
act is repealed, as the indictment of the genetal will become operational which, in this
example is the Criminal Code.

Certain indictment rules established by the SpePialt of the Criminal Code are
supplemented, in respect of the objective featubgsthe provisions provided by other
branches of law; for example, the rule criminaligthe act of family abandonment under art.
378 of the new Criminal Code is supplemented byrtiles provided by the family law,
which establish the persons are legally obligategrovide for maintenance and the persons
entitled to maintenance; or the indictment ruletlom abuse of office against the legitimate
interests of a natural or legal person (art. 283)well as the rule criminalizing negligence in
service (art. 298) is supplemented by the provssioiithe administrative law and by the labor



law regulations on the official duties of the pabdiervant in his capacity of author of these
offenses; or the rule criminalizing the failuredomply with the explosives regime (art. 346)
are supplemented by the provisions of Law no. 1Z8lwhich regulates the legal regime of
explosive materials; likewise, the rule criminatigithe act of exercising a profession or
activities without having the right to do so (é848) are supplemented by the administrative
law regulations governing the conditions for thereise of various professions and activities
with reference to the criminal law in terms of sgor”.

b) The second reality that must be taken in consideration when assessing the
essential feature of stipulating the offenses by the criminal law is committing specific
actssuch asthose described by thelegisator in theindictment rule.

Existence of specific acts always involves an outwaanifestation of the individual,
capable of falling under the perception of our sendue to its nature or consequences.

Mental processes that are not likely to fall unther perception of our senses cannot be
considered deeds for the purposes of the crimaval |

The mere thought of a person to commit an offerse o criminal relevance, and
neither the decision to commit an offense chargethot stand for a specific deed for the
purposes of the criminal law, as long as it isexdernally exercised through a preparatory or
enforcement action hereof. Similarly, the mere camitation of the decision to commit an
offense charged to one or more persons cannotdraatkban offense subject to the interest of
the criminal law, if it doesn't turn into a thrdikiely to cause some concern or if the concern
to seek followers to form an organized criminaluas not expressed thereby.

A deed forbidden by the law criminal under threatpanishment can be committed
directly by its author using its own forces or bamhby setting in motion a foreign energy the
author directs towards the production of certaimseguences, or by using inanimate
instruments thus achieving the desired objectives.

Also, the deed can be committed by abstinencetioraor lack of using one's own force
or external energy to stop a causal process teggier another manner which can endanger
or harm a social value which is the object of cniahiprotection; that process was supposed
to be interrupted or removed.

Therefore, any specific deed may be committedguthor action or inaction.

Action as a way to commit relevant criminal offesiseequires energy consumption
which violates or endangers a social value protedig the criminal rule and can be
practically achieved through words or phrases (@paganda for war - art. 405, which
involves spreading tendentious or fabricated newsstart a war of aggression; public
incitement - art. 368, which is to verbally urge tpublic to commit offenses); or through
writing (e.g., misleading the judicial bodies -.&68, where the author notifies in writing the
judicial bodies by denunciation or complaint abole existence of a criminal offense
provided for in the criminal law knowing that it mot true; false witness - art 273, where, in

) Art. 387 par. (1) of the Law no. 95/2006 on thaltfecare reform stipulates that: “practicing meukécby a
person who does not have this capacity is an offemsl is punishable under the Criminal Code”, athd480
states that, “Practicing dentistry by a person wbes not have this capacity is as an offense apdrigshable
under the Criminal Code”; Article 25 of the Law n®l1/1995 on the organization and exercising theydéaw
profession stipulates that: “The exercise of amalassistance activity specific to the professibtawyer and
provided for in art. 3 by an individual or legaltignthat is not a lawyer registered within a badan the table of
lawyers of that Bar is an offense and is punishabider the criminal law”. The provisions of thesavs
governing the conditions for practicing medicinentistry or the lawyer profession supplement tlzenfwork
provisions of art. 348 of the new Criminal Code.



his / her deposition, the witness describes unégsential facts or circumstances etc.); or
through forging written documents (for example gy of official documents or documents

under private signature to produce legal conse@gnor through concrete acts comprising
the widest range (hitting, injury, appropriatiorestruction, forgery, receiving, transmission,

acquisition, etc.).

As a way to commit specific acts, inaction is atw@rd manifestation where the author
of the offense adopts a negative, passive attitudiee sense that the author fails to do what
the law requires him to do and thus allowing anrgnéo work and produce the outcome
which the legislator sought to avoid, by forbidditiee deed. The person failing to comply
with the order described by the indictment rule Sdloet participate directly in the causal
process of the outcome, only facilitating therewgating the favorable conditions for other
forces to cause the result; these forces would lheen ineffective or their effects would
have been annihilated if the recipient of the itrdient rule would have expressed oneself and
would have prevented development thereof by takicteon; thus, the omission occurs as an
indirect antecedent of the causal process and whaitho the outconte The omission falls
under the criminal liability only in reference teetsubject’s obligation to take action.

The obligation may derive from the provisions o€ ttaw, a contract, from certain
functions performed by the subject of the offermefrom some factual circumstances. The
omission is proper when the subject does not neekegal obligation. For example, the law
requires any person to immediately notify the aritlés once it has knowledge of the
commission of an offense referred to in the crithia& against life or which has resulted in
death of a person.

If failing to denounce, or failing to fulfill thisegal obligation, it shall be held criminally
liable according to art.266 of the new Criminal €odhe omission is deemed proper, as in
the said example, when the subject fails to do wheatlaw orders, or improper, when the
perpetrator achieves by omission the positive behgwohibited by law (perpetration by
omission); for example, the mother fails to takesaaf the child pursuing the suppression of
the latter’s life.

Within the criminal doctrine, two opinions were eggsed in respect of proper offenses
by omission; the first opinion claims that thereynt®e cases in which such offenses are
committed through action, for example, the subjeetusing to denounce a serious
acknowledged crime, giving inaccurate, contradictmformation, so that the authorities
cannot take any action based ofy i second opinion considers that proper offense by
omission cannot be committed through an action imsavhat is of interests in terms of the
offense by omission is just the fact that the sttbies failed to fulfilled its legal obligation;
the fact that the subject also committed an aaiong with this omission has no relevance.
In addition, by reference to the offense of failiegdenounce through action, this latter view
considers that action to provide the authoritiethvihaccurate, contradictory information
cannot be a constituent element of the failureeiwodince, but it could take the shape of an
autonomous offense - for example, misleading theial bodies, as referred to the in art.268
of the new Criminal Code. We believe that the sdagpinion better suits the intention of the
legislator in terms of proper characterizationtaf bffense by omission.

The outward manifestation of the subject in therfasf action or inaction must be
voluntary, must express its free will, and be tasuit of the offender's self-determination.

% See G. AntoniuThe New Criminal Code, vol I, cit. supra., p. 160.

® A se vedea C. Bulai, B.N. Bulaip. cit., p 175.



Both reflex acts and crimes committed under thduamfice of physical coercion or
unconscious acts are excluded from the scope ofatiens or inactions with criminal
relevance.

c) Consistency between the objective features of the offense committed with those of
the offense char ged.

In order to have the title of offense, the featuwsesa specific act should be identical to
those of the deed described by the indictment oulthose of the legal model or pattern of
that action.

As shown, the indictment rule includes in its comdeboth the objective and subjective
elements of the deed, but the compliance of theispedeed with the indictment rule
concerns only the objective elements of the offessenmitted under the objective
requirements of the content of the indictment rWéth regard to the subjective elements of
the offense and their consistency with those pexlidby the indictment rule, they are
discussed within the second key feature of thengenamely the guilt.

Therefore, examining the consistency of the legdtepn with that of the specific act
committed, subject to the provision of the offelisethe criminal the criminal law as an
essential feature of the offense, is performed amlierms of unbiased elements, i.e. those
related to object, subject, place and time of cottinmgi the deed and the objective aspects
with their components: the concrete element, tserg&l requirements, the immediate result
and causality. It is true that in criminal law and textbooks the conditions related to the
object, subject, place and time of committing tHéemse are deemed as factbrsor
preexisting conditiorfsof the deed and treated separately from the dbgeaspects, but this
is due more to an educative interest than a dognmmie, because in fact, one could not
perform a complete in-depth analysis of the objectispects of the specific deed without
reference to the object, subject, or place and-tetated conditiortd

If the specific committed deed is perpetrated @ dlthor, the analysis of its objective
elements consistency with those contained in tbitiment rule established by the Criminal
Code or special laws shall be made by referendketdegal pattern described by this rule.
Subject to how the indictment rule describes theailves of the deed, we can distinguish
three categories of indictments of the committedpaecpetrated by the author: indictments
(offenses) with unique content, indictments witkemdating content and indictments with
alternating contents.

The first category includes the indictment rules whose concrete elénagwl the
immediate result are unique, exclusive, and unjikel have several forms. For example,
bigamy (art. 376) is committed by entering a newriage by a married person; murder (art.
188) is committed by killing a person; theft (228) is committed by taking possession of
movable assets or appropriating the property ofremgerson, etc.

In terms of these indictments, consistency betwherspecific deed perpetrated and the
legal pattern is related to such unique way.

7 See: V. Dongoromp. cit., p. 162; C. Mitrache, Cr. Mitrach®omanian Criminal Law. The General Part,
Universul Juridic Publishing House, Bucharest, 2007 116; T. Dima,Criminal Law. The General Part,
Hamangiu Publishing House, Bucharest, 2007, p. 163.

8 See: C. Bulai, B. Bulapp. cit., pp. 173, 196; I. Pascop. cit., p. 127.

9 See: G. AntoniuThe new Criminal Code, cit. supra., p. 164; F. Streteanap. cit., pp. 205-207.



The second category includes those indictment rules that describe teradtive content
of the act where either the concrete element omtineediate result may take different forms.
For example, in terms of the offense of perjury. (ar3), the concrete element can be either
the witness’s action to make false statements dsgiom to saying everything he knows
about the essential facts or circumstances hedstigmed on; in what concerns the personal
injury offense (art. 194), the result is one of tbowing consequences: disability, traumatic
injury or damage to health of a person whose reyowgjuired over 90 days of medical care,
aesthetic injury handicaps, abortion, endangeringdn life.

These indictment typologies present consistenaésden the concrete deed perpetrated
and the legal pattern if the author has carriedtfoeitexecution in any of the ways hereof, or
any of the consequences specified by the indictmaatoccurred.

By reference to the above examples, the offengegiiry shall fall under the text of art.
273 of the new Criminal Code, whether it was pegiet solely by action or solely by
inaction described in this text, or the author cattad both the action and inaction included
in the legal pattern; likewise, the offense of myjshall be classified under art. 194 of the
new Criminal Code regardless of whether the regakt a single consequence or several of
those mentioned in this indictment text.

The third category includes those indictments where the legislatocidess, under the
same name, two or more offenses contents, name&lradecrimes. For example, under
art.315 of the new Criminal Code, two deeds arenicdlized as “fraudulent issuing of
currency”: the making of genuine currency in othenditions than the legal ones [art. 315
par. (1)] and the putting into circulation of gemelicoin manufactured under conditions other
than the legal ones [art. 315 par. (2)]; sevenirdistdeeds are criminalized as “failure to
comply with the judgments” under art. 287 of thevn@riminal Code. In this category of
indictment rules, the consistency of the commitéense with the legal pattern is outlined
with respect to each of the offense content. Famngte, if a person has produced genuine
currency in illegal conditions and puts into cimtibn such coins, that person commits two
concurrent deeds; likewise if the same person cesseiveral offenses referred to in art. 287
of the new Criminal Code.

If the act was perpetrated atypically (attempt,cexed deed) or in a venture, when
determining its consistency with the legal model, addition to the objective elements
contained in the legal pattern the offense comnhities perpetrated by the author, one
should also verify and compare with the provisiafighe general rules to be taken into
account when legally classifying the offense.

It is not sufficient in all cases to be noted tthet offense committed corresponds to the
legal pattern in respect of the objective elemémtsay that the essential feature of the deed
provided by the criminal law is achieved. For ex@mff double indictment is lacking for
acts committed by a Romanian citizen or Romanigallperson outside the country, if the
punishment referred to by the Romanian criminal igwnprisonment of up to 10 years [art.
9 par. (2)] the essential feature of the provisidrthe offense in the criminal law is not
achieved.



When, following the comparison with the legal paitef the offense committed it
appears that one of the objective elements requoyethe text that provides the content of
that deeds is missing, it means that this is aens# not provided by the law.

B. The offense to be committed with guilt

According to art. 15 par. (1) of the new Criminabd@, guilt is the second essential
feature of the offense.

For a deed perpetrated to be deemed an offenss sufficient that the activity of the
subject to correspond only in terms of the unbiassuds described by the indictment rule,
but it is essential that the subject should havedaérom the mental position which the
criminal law establishes as a requirement for ttistence of crime.

Art. 16 par. (1) of the new Criminal Code estaldidtthe rule according to which “a
deed is an offense only when it was perpetrated te guilt as required by the criminal
law”. The types of criminal guilt are: intent, negince and effect outside the moral intention
(praeter intentionem).

An analysis of the provisions of art. 16 par. (@ art. 15 par. (1) of the new Criminal
Code shows that the indictment rule, in additiordéscribing the prohibited action and the
obligation imposed, the requirements thereof anthédiate consequence, one must specify
the type of guilt the deed is required to be cortediunder in order to constitute an offense.

To determine the form of guilt imposed by the itaient rule for a particular type of
deed to constitute an offense, Art. 16 par. (6hefnew Criminal Code established two rules
to determine the form of guilt within the contemtloe indictment rule.

The first rule [#' thesis of par. (6) of art.16] stating that “theedeonsisting in an action
or inaction constitutes an offense when committetgrtionally” helps to determine the
intended deeds described in the indictment rules.

The second rule [2thesis of par. (6) of art.16] according to whithe' deed committed
by negligence constitutes an offense only whenesgly provided by law” serves to identify
the deeds for which the type of guilt required by indictment rule is negligence.

Under these rules, whenever the legislator seeksrtonalize a deed perpetrated or one
committed by omission that is not intentionally cuitted, the content of the deed described
in the rule should specifically state that it wasnenitted unintentionally.

C. The offense committed to be unreasoned

The third essential feature of the offense undemiw Criminal Code is the unreasoned
character of the offense committed. Such an esddatture of the offense is not referred to
in the Criminal Code in force since the latter doe$ deal with supporting reasons and
makes no distinction between such cases and thasedgmove the criminal effects of the
offense.

By including the unreasoned nature of the offensahie category of the essential
features of the offense, the legislator expreskedréquest of the criminal doctriffeand

19 See: G. AntoniuSpecificity, anti-juridical matters, in R.D.P nr. 4/1997, p. 29. The author streskas t
promotion of the tripartite conception related e general features of the offense would allow aena@curate
regulation and enforcement of reasons which exctuitheinal effects of the offense, as there maydssons that
preclude specificity, reasons that eliminate amtidical matters and reasons that remove guilStreteanuop.
cit., p. 330.



took into account the objective reality which comfs that there may be specific acts whose
objective and subjective elements, although meetimg legal pattern, under certain
conditions, these deeds do not constitute offeifisbg the will of the law, they are declared
as allowed by the legal order. For example, petsopay perpetrated against the aggressor
in legitimate defense to neutralize whilst the deteis proportional to the attack is reasoned
and therefore not an offense; likewise, the deecbthécting blood from another person with
its consent is not an offense, as it is regardgdsafied [according to art. 39 item. c) of Law
no. 282/2005, collecting blood from a person withitgiconsent constitutes an offense].

Deeds provided for by the criminal law are alloweg the legal order, therefore
justifying, to the extent that a higher social \&alpposes to that protected by the criminal
law; the latter shall fail, so that although it @sponds to the legal pattern, the deed is typical,
affects social values, and becomes, by the witheflaw, a deed allowed. By reference to the
above examples, offenses committed in legitimaferd® or under a state of necessity or
with the consent of the victim, damaging socialueal (physical integrity and health of the
person, intimate private life) in exchange for lEgtsocial values such as life, physical
integrity of person of gravity higher than the igd, are allowed by law.

The permissive rule (supporting reason) may betorany branch of the law. Under the
unity of the legal system, it will operate independy of where the law is referred to in, as it
IS inconceivable that an action deemed lawful biegal rule to be assessed unlawful by
another on¥). This nature of the permissive rule (being indejgen of any rule of law)
makes so that the permissive rule provided by timiral law does not actually belong to
criminal matters, too; it has a random effect iatien to all the legal rules, to the entire legal
order. Therefore, a reasoned action cannot be cgbj¢o any consequences, whether they
are civil, disciplinary, and administrative.

The criminal doctrine noted that in the text of 4% par. (1) of the new Criminal Code
the illustration of unjustified character of théesfse is not correctly expressed since the word
“unjustified” has more meaning than that of thet'féxindeed, according to the Romanian
Explanatory Dictionary, the word “unjustified” cdrave several meanings, but it is hard to
believe that the interpretation of the text of 4&.par. (1) of the new Criminal Code would
give other meaning than the lack of supportingoeasamong those regulated immediately
after the general definition of the offense.

D. The deed to beimputable to the per petrator

It is the fourth essential feature specified by teet defining the general concept of
offenses.

To impute the commission of a deed to a certais@elis to establish that the deed
physically and mentally belongs to that person.

A deed physically and mentally belongs to a persban committed using his / her own
physical power or by using external energy (e.gnaam was killed by hitting with the fist or
by gunfire); the perpetrator had the knowledgaéction or inaction and was able to master
them (he / she did not act under conditions ofomsibility, intoxication or minority); he /

1D See G. AntoniuSpecificity, anti-juridical matters, cit. supra., p. 21.
12 See G. AntoniuQbservations on a second preliminary draft of the new Criminal Code (1), in R.D.P no.
4/2007, p. 12.
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she acted according to his own will (not being ptaléy or morally constrained) and had the
knowledge of the illicit nature of the deed (héé svasn't misled).

Imputability, stated Professor Vintila Dongoroz tlie legal situation faced by a person
that has been (illegally) awarded a crime as beimgmitted by its own guilt.

4. Critique of the concept of offensesin the new Criminal Code

The draft of the new Criminal Code in the versiabrsitted to the Romanian Parliament
for adoption, art. 15 par. (1) stipulated as fokoWThe offense is the deed provided by the
criminal law, unjustified and imputable to the marsvho committed it”. The preamble of the
draft states that “failure to refer to guilt in tbefinition of the offense does not mean that it
has lost importance in any way, but only that aifoatation of the functions it plays within
the offense was wanted”.

It is widely accepted that the concept of guilt hadouble sense; in a first sense, guilt is
a compulsory sub-element of the subjective sidth@foffense and in this context it appears
as intention, effect outside the moral intentiom &&ault; into a second sense guilt is as an
essential feature of the offense. In the new ptajegulation, in its first sense, guilt is an
element of the internal structure of the offensputited by the criminal law and through
which the consistency of the offense with the pattthe legislator described by the
indictment rule is analyzed. As for the second sgitsvas considered preferable to establish
a distinct term to define it - imputability - fort deast two reasons: first - to avoid a
terminological confusion between guilt as a compored the subjective side and guilt as an
essential feature; the second, to move the approachuilt as an essential feature of the
offense from the psychological theory to normattheory, currently embraced by most
European criminal systems (German law, Austrians§wspanish, Portuguese, Dutch, etc.).
According to the normative theory, guilt as an etiakfeature is regarded as a reproach, as
an imputation to the offender for having acted oilge than required by law, although he
clearly acknowledged his act and had complete &eeith expressing his/her will, whilst not
complying with the sub-element of the subjectidesi

During the Judiciary Committee of the Chamber opilliees debates on the draft of the
new Criminal Code it was decided that guilt shdegdbrought back in the general definition
of the offense. The general definition of the offerappears as a tautology in the formulation
established by the new Criminal Code, as the di&finmaintains the imputable nature of the
deed of the person who committed it, although gwidts also referred to as an essential
feature; guilt expresses the same with the cormfeiptputability. Therefore, the logic was to
remove the imputable nature of the offense fromgéeeral definition of the offense and to
change the title of Chapter Il “The reasons fondmmputability” into “The reasons for
excluding guilt”.

5. Historical referenceson the legal definition of the offense

For a long time, it was appreciated that the diédiniof the general concept of offense
was an attribute of the doctrine and not of théslatpr. For this reason, all criminal codes
adopted in the nineteenth century or in the fiedf bf the twentieth century did not include
rules defining the general concept of offenses. Rbenanian Criminal Code of 1864 and
1936 were also following this path.
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Some criminal codes adopted in the second halheftiventieth century promoted the
solution for a legal definition of the offense.the this category are included the penal codes
of the former communist countries, such as the @amCode of the USSR (art. 7), the
Bulgarian Criminal Code (art. 3), the Albanian Cral Code (art. 2), the Hungarian
Criminal Code (art. 3), the Criminal Law of the @@am Democratic Republic (Chapter II,
Section 1, § 1), the Czechoslovakian Criminal Cait 4).

Also, other criminal codes adopted during this geenproceed to defining the offense.
Thus, the Swedish Criminal Code of 1962, Chapt8ettion 1, stipulates that “the offense is
the deed described in this Code, other laws onr @ttatutory instruments and for the sanction
of which the enforcement of punishment is nece$stttg Greek Criminal Code of 1951, in
art. 14, defines the offense as “an unjustifieddd@aputable to the person who committed it
and punished by law”.

The criminal codes adopted in the last decade eftwentieth century either promote
different techniques or resort to defining the nffe, such as the Spanish Penal Code of 1995,
which defines the offense in art. 10 where it stataudulent or negligent acts or omissions
punished by law are deemed felonies or misconducteésume only to the classification of
offenses in murders, felonies and misdemeanoiseaBrench Criminal Code of 1994 did (art.
111-1 stated that “offenses are classified accgrtbrtheir severity in murders, felonies and
misdemeanors”).

The Romanian Criminal Code of 1968 establishesstiation for a legal definition of
the offense, a substantial definition thereof bgluiding in its content the social hazard
feature.

The new Criminal Code, although admitting the nieedh legal definition of the offense
by specifying the key features thereof, it abandtms idea that offense is an act which
presents social hazard, thus promoting a formahitieh of the offense.

6. Elementsof Comparative Law

The foreign criminal codes contain provisions iiaatto offenses as the fundamental
institution of the criminal law, mainly located slar to the Romanian Criminal Code, i.e. in
front of the provisions on punishment. This systération of the matter belongs to the
German Criminal Code governing the institution of the offense in Chaptef the General
Part; to theFrench Criminal Code, Book I, Title Il, includes all the provisions reilag to
offenses under the name of “The Criminal Liabilityd theSpanish Penal Code governing
first the institution of the offense and after tiia punishment institution.

On the contrary, thétalian Criminal Code governs the institution of the offense in
Book I, Title 1ll and Title 1V, subsequent to theopisions reserved for the punishment
institution. In terms of systematization of regidat regarding the offense matters in the
foreign criminal codes above, we distinguish sonffer@nces in relation to the Romanian
criminal law.

Thus, in Title Il of the General Part, the Germarintthal Code defines first the
committed offense and the offense by omission (8 d&®d further governs the liability of the
one who acts through another person (8 14), gilty, 8 18) error on the circumstances of
the offense (8 16), error on the criminal effecttbé offense (8 17), minority (8 19),
derangement (§ 20), attenuated liability (8 21)erapt (§ 22-24), participation (8 25-31),
legitimate defense (8§ 32-33), the state of negeg§it34-35), and criminal liability of the
members of Parliament.
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Under the title “Criminal Liability”,the French Criminal Code governs the criminal
liability of the individual (art. 121-1), the lidiiy of legal persons (art. 121-2), guilt (art. 21
3), participation (art. 121-4, art. 121-6 and d®1-7), attempt (art. 121-5), causes of
irresponsibility or mitigating accountability (aft22-1, art. 122-8).

Under the title “The offense’the Spanish Penal Code contains the following
regulations: defining by negligence and intentionation and inaction (Articles 10-12),
defining serious crimes, less serious and ligheredés (art. 13), error (art. 14), attempt
(Articles 15-16), conspiracy (art. 17), public iterhent and apology of crime (art. 18),
minority (art. 19), causes exempting criminal rexgbility (irresponsibility, drunkenness,
legitimate defense, the state of necessity) (&) Arcumstances that mitigate liability (art.
21); circumstances aggravating liability (art. 2&)xed circumstances (art. 23), participation
(Articles 27-31).

The Title Il “About offenses” ofthe Italian Criminal Code regulates: the causality
report (art. 40); concurrence of causes (art. gdijt (Articles 42-43), the objective condition
for punishment (art. 44), Act of God and force mage(art. 45), physical coercion (art. 46);
mistake of fact (art. 47); caused error (art. $8)ative deed (art. 51), legitimate defense (art.
52), justifiable use of weapons (art. 53), theestd#t necessity (art. 54), excessive guilt (art.
55), attempt (art. 56); crimes committed through rtedia (art. 57-58); circumstances of the
offense (Articles 59-70); concurrence of offensigi¢les 71-84).

Title IV of the Italian Criminal Code on the offender and the victim of the offense
includes regulations on the ability to understamd avill (Articles 85-87), derangement
(Articles 88.89), emotional or passionate statets 98) , accidental intoxication (Articles 91),
voluntary intoxication (Articles 92.93), of habitudrunkenness (Articles 94), chronic
intoxication (Articles 95), deaf dumbness (art. ,96)inority (Articles 97, 98) relapse
(Articles 99, 100) committing the same offense. (aftl), offenses committed out of habit
(Articles 102-110), the criminal participation (Afes 110-119), the right to preliminary
complaint (Articles 120-131).

We should note that any of these criminal laws thatuse for comparison does not
include a definition of the offense. The featurdstlte offense in these laws can be
reconstructed only out of the regulation of thdiinBon of the offense as a whole. So, for
examplethe French Criminal Code stipulates in art.121-1 that no one is respondibtefor
his own deed, thus implicitly linking the existenaiethe offense to the presence of the deed
(the objective element). Similarly, by conditionitltge existence of criminal liability to the
intent or negligence of the perpetrator (art. 121t3means that this also allows the second
essential feature, namely guilt (the subjectivenelat). Also, by defining the author as the
person who commits a deed incriminated (art. 124wplicitly admits that the offense
requires the existence of a deed provided for byctiminal law (the legal component). The
same reasoning leads us to identify the essemiddiifes of the offense also in the German,
Spanish or Italian Criminal Codes.
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